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ADVERTISEMENT. 



JL HE principal defign of the following 
Sketch, is to furnifh the Student with fuch ^ 
knowledge of the Procf edings in our Court* 
of Equity, as may enable him to underftand 
them fcientifically, and prepare them with 
accuracy. It is fubmitted to the judgment of 
the Profeflion with, it is hoped, a becoming 
diffidence, but without apprehenfion; for 
however confcious the Author may be of hi$ 
own deficiency, he is equally fenfible of their 
liberality : every allowance, he is perfuaded^ 
will be made for the Errors of a firft Attempc, 
an4 fome, perhaps, for the unavoidable inac* 
curacies of a firft Impreffion. 
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INTRODUCTION. 

F the rife and progrefs of the Equitable 
Juri/diSHon of the Courts of Cbancety and 
Exchequer - * • page i 



First, of the Court of Chang sry. — This Court 
iniagined to have arifen from the fVltena^ 
gemote of the Saxon government ;- si 

The Witcnagemotc gave rife to the Aula 
Regis - - - - • 3 

A fimilar Court exifted in other European^ 
nations - ^ ^ - n.^ ib. 

The monarch at firft prefided in the Aula 
Regis in perfon^ and was fucceeded by 
the Grand Jufticier - - - 4 

At the accefllon of JVilliam I. it became the 
King's Court Baron 5 

This was a principal caufe of the Chancellor's 
equitable jurifdidion « 4. ib^ 
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The fame officer appears to have acquired a 
iimilar authority in other European na« 

Reafon afltgned for this » « ^ 

The Chancellor's authority was at firfl only 

occifional, but was afterwards fufFered to be- 

coxtit permanent ... ih^ 

It ftill^ however^ was only appellate and not 

criginal • . - •• - -i? /i* 
His tfiY^giM/ jurifdidion began about the time 

of Edward 1. 7 

And was much &cilita£ed and extended hf 

Sm.fFefl.n. - - - H. 

InefTedbial petitions were prefented againft it 

^theCoqimons ^ - ^ ^ ^ -t 

The decifions of the Court were for a long 

time defultory and uncertaifi * lo 

Much improved by Lord Bacon - li 

.But more particularly by. Sir Hmeagc Finch 12 

Its prcient equitable fyftem of jurifpru- 

dence ----- 13 

Stcoiii>hy^9ftbejCmrt^ Ejcchkquer. — ^Why 
unnecelfary to be equally particular in de- 
ducing the binary of this Court • n. ^ £^. 

It appears to have been originally a branch of 
the Jnta Regis . H 

And 



&VC attkilifed an independent teithdi. 
'ritjH ih a n»mier fimUar to the Court of 
CSbdhcity - - - r JPage 14, 

Why msrttcrs of a ^^tf/ nature were determin- 
ed m this Court * - ^ ii^ 

TIfe reafbh of its jurifai Aion being E^itaMe i&. 

Its .authority was oppofed by the Com- 
mons - - - - - 15 

Why their oppolition was difcontinued Hi 

It Imw now^ a coneurrejit jurifdi<ftion *with the 
Court of Chancery in all matters properly 
cognizable yi a Court of Equity - i^^ 



Objects ^ their E^^n able Jurisdiotion* 

Difficult to enumerate all the matters cognlr 

-zabie in thofe Courts - - i 6 

But eafy to determine whether any given cafe 

be within their jurifdidion - 15 

Their Equitable authority extends to all cafes 

. not /uijiantially znd effeSfually relievable at 

.Law - - - - - i^n 

iObfenrations on the application of this 

, rule / - - - - n.^ it 

tt alfo extends to cafes of which the evidenCfe 

\^^ refts in the breaft of the Defendant - . a© 
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•Cafes improperly referred to this headj Ptfpr^o 
The reafons which induced Courts of Equity 
' to compel fuch difcovery, though rejciSted 
by the Common Law -- ^ n,^ ii. 

A fummary of the preceding rules - aa 
Jleafons for omitting fome obj^(^ cogniza- 
ble in our Courts of Equity ^ ii» * 23 



Of Institutinp a Suit in Equi^v^^ 

A Suit in Equity is inftituted on the part of a 
ftiljeSf by Biti - - - - 25 

And on the part of the Crown by Information ib. 

The difference between a Bill and Informa- 
tion - - - - n,(i) ib. 

A Bill or Information in Equity anfwers tf6 ' 
the Declaration at Common Law, and the 
Libel of the Civil Law - - 26 

Bills vary in their form and denomination ac- 
cording to the objeds for which they are 
exhibited ii. 

The definition of an original Bill of Relirf ib. 

An original Bill is conllrudted of nine parts 7^. 

The names and purport of thofe parts - ibi 

The form of an original Bill of Relief in> 
^Chancery - - . * * ^ 39/ 
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l%c DireSian or Addrcfi of the Bill in Chan^ 

eery ' * - - - - Page 2^ 

How it varies in the E>!cbequ4ir, n.{t) and (i) 

It is ^111 dircdted to the Chancellor and Trea- 
' furer, though neither of thofe officers have 
>-' iat.^fecc thetimeof Sir:/?(?^<?r/ Walpoje ih 
The^/Mfc^/o^ofthc'^iH :. - -. 29 
The i place of abode and defcription of the 
. Pkahtiffimuft bfe.ftJrted in thispaitipf the 
. Bill, and why - - - ^•(1)30 
AS^y>indte£v^j6tfj»«?r/iidte Plaintijf , raHjeflgc* 
*himfelf to be debtor and accountant pf . his 
jnajefty ^ ^ - >. -f , - ik% 
Who iare to be made parties to a Bill, 

- '- c • . : n..(i) 31 

Of ti^ Premi/es in a Bill - - 3 ^^ 

The manner in Which th€ plaintiff's cafe is 
. .to be Jet forth in this .part of the Bill, 
, _ . .. ..\ . n^(2)./^*. 

Of the Confederating part of a Bill -. ^ 33 
Oiifervationsi on the reafon of its having been 
introduced^ £ and .of its prefent .futility,- 
(fee J I9j n. ( I } - - n. ( i) ii*, 

Omitted in the cafe of Peers^ and why , /A 
Of tfcjt Ch$rgmg part of auBill . - , 34, 35:; 
THht purpofe for which this part of the Bill is 
• ^lifcd - - - : r - n. (1) 34 
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How fids irancs wlKieaFBcrorIjovd«rRur- 

liammtj or a QvpantiiMi k IMcaduit, 

^^^ Ml) a- 

Fuiiuuly onncted and viijr fincir iBfctlul^ 

iVhat ipccigs of iBtcflugjiMM are " tonnfri. 
' per - • - . • , • - ^. 
OftliePr9rr^iZii&/iii-aBiU - ' 4a 
Pariicnlar rdirf^ dMn^ ahH^ fir^Md^ui a 
Bill> 7sppc2t% to be^ in gcnenl, uaneccfiuy, 

a. {*) a. 

Particularly in tbe eaife of Infinaft andCbar- 
tcrs - - —-.—-. £^^ 

A remark of Lord HMrdwickt in cenfinnaticm 
of dus pofition « --^ -«-. «iti 

ObferlraticHis on ^mjiag gtwerml relief in ad-: 
ditionr to the parikwiar rdicf piaf ed, 

- n.(i>4i 

Of the Prjjrr ^PnMf A in a BiH - 41 

Varies according to the Writ itOpoit^ 

M«) ^ 
Inffauices of the variation •»> - ^..Jh^ 
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BMls were anciently perafed' bjr ;the Courts 

- jH-fvioufly to their -being ^Icd,; but .the 

< iigoatune. of -Counfel now Aifficienfi^ 

i . ... .* : -5i-(a) Ptfg* 43. 

Okferyations on the fuppofed -tautology of 

-»- Bills " -^^ -^ i».... «• , . : :^ .^.; -"44*^ 

Of the, various- other fpccies of -original BUls> 

v.fey^likhaSuic^nuy be^nftitutedr * /j^/ 

Qi %^J^]X\ of Interpleader - - - - v ' 45 

TlH^purp^fpr whicltitjiiiprefdrrcd'. \- A^^: 

Ifi-is eflential that a BHi of -thi^ iptt o9kv 
: to bring into Court the money in difpint^ 

J 'J j '- n.(0 47 

And i^a(;k heaccdm^ahie^ by canJlffidauie 
t iienying collttiion -* ^ — - \/ii* 
Oblervtitioxis on a f (i^irfr in Buniury, wh^er 

• tbii^ iieccffary when the Attorney General 
V a party - -' - - - " ^ . ii^ 
IftSiko Defendanth^ve commenced ai} A(2io A 

• at LaWj the Bill^ may pray an Injuivdtion^ 

(The fprm of this Writ -^ - ii. 

T%Q diiFerent- efficacies of the InjUmfiion liv 

CbaMiCfty and that in th( Exchequer ' ■ ^ i§. 
hk Chancery i if the Defendant be abrwd^ (aiuf 

in fome other ca&a) the Bill praying^an In*. 

a^ - . jun<aion 
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jtsxt&tcti nttft be Kconptuifcd widi ss Afi* 

dxvit "vcriiyiiig the Fbintiff's al l c yti - 

ons * ^ - - m.{i]fgfe^ 

In die Exdbefaet diis is neceffiurf ia aD 

cafis - - - /w « £1, 

Of z BUI ^ Cfrtmnari. - - . 50 

Its form - - w ^ -. ^ 

This BiU pays no Writ of SiifapcBB, and 

why - - - - n.fi)52 

Hie J^latttiir is nqoircd id give fccosity 

for proving the .fi^geftions of the BH1« 

and why ^ - - - - th 

Hie fCTxn' of the Writ of Certiorari^ 

Of :i BOl to perpetMMtt fke r^Knoigr V^IFSj^ 

a^'x ----- 63 

This Bill muft be liifiportcd by an Affi- 

: davit - - • • iBk.{i)ii. 

Its requifites in refjped of form . 54 

TThe piirpofe of this Bill agrea with the ufiige 

, of the Roman Law ^ « fuXi)ib. 
Peckdiarities in the Prayer of this BiO^ 

- n.(i>55 

Oi^Wi<d Bifc&0€fy « « -. 5^ 
What fort of BiU en^hatically called fo . ii. 
How to be drawn . S5^n.(i) and 56 
InFh^ cafcsit is to be accoinpanicd with an 

.Affidavit - .« • n.{i) ii. 

The 
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<;if.^ Bi\l ^afimet r . r. i - - .Jsy 

^When proper -- -. — i,- . li. 

Of a Bill of i>^4<r^ . - -. .,• 5*^ 

Itsufc - . - - -., .., - . :/|. 
Of an Information exhibited by his msgefly's 

. Attorney or Soliciitor General^ .1 -. :i^: 
Its form - - - - ^ ' S9 
liow it varies when the matters in litigation 

Audonot concern the mm^iay rights cyf th^ 
Cnyvonii/elf . ^ - : -1 . nnl;f,}iK 
Thfipta6tice of naming a i{^/a^^ iijLtbpfe x;afes 
;^ ;^ommended - - - - id.' 
vl%e JBillor information being c^ly ,|Nrepai^^ 
^ A iigned by counfel^ and engroiled^ if diepp- 
i; lilted in the office of the Six Clfix^s of .i|he 
V. ( Court to remain as of Record --v - : 60 
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On Complainant's Bill being filed, Subpasna 
iffues, commanding Defendant's appear- 
ance - - -- • .i* 61 
This_ Writ anfwers to the Qitdtiotertis de Cai^s 
\ of the Civil Law - - n.fi) rJ. 

When 
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When firfl: applied for the purpofe of cotnpdf^ 

' lii^ appesutinces in Equity - n^ (i ) Pagef>t 

Vehemently oppofcd by the Courts of Conw 

men Law -- - • - H^ 

Security for fubftantiating allegations in the 
- Bill, formerly recjuired • before Subpcena 
? could iffue - - .. ^ Uj 

But now difufed^ unlefsrln particular cafes ib. 
©ther regulations refpe<Sing t|iis Writ, now 
: obfolete - - - - - i*^ 
The form of the Writ in Chancery - 62 
A conjeAure relative to the infertloh of **Cdr- 
< fica*' in-feture ^ - n. f i) iU 

The mcaningof ''and fo forth** in. Writs, (fee 

errata) - « - - n. (i) 63 
Number of Defendants allowed to be inferted 

in one Subpoena • - ^•{i) ib. 

Reafon of the number being limited - ^ih. 
Why the appearance is required to be '* before 

us/' - - - - n. (1)64 

And " wherefoever we Ihall then be,** 

n.(3)/^. 
The return of the Suhpeena may be either 9rdi^ 

nary or extraordinary •• . * n. (2)/^. 
The ordinary return muft be on a day iii 

Term - - • - ^ ib. 

Put the extraordinary return, need not ib. 
r , . the 



JVhortjcei the name of the Writ originated 
.: . ;w i .. ^ * r,n*{i)i^ 

As to the -Label of the Writ >» - ji, :(.^Jf^65 
QTho Indbrfcment ; -. ^ i n- (3) i® 
Ihe fof-m of the Suipafta in th^ Exchequer 66 
Ihc number of Defendants allowed 130 be ihJ 
. ferttdinone.Writ ^ - . - n. (j) i^. 
lEhe rewm of the Sab|)(sii% in the Excbequdr 
. .different from that in Chanccry>n,.(a) y^. 
T^ reafori of the diflSwrence -# -* liK 
If the ^Defendant he a privileged pef fon, a 
^. Letter Mijive iflUes. inftead of thQ^$|ubi 
.; poena ^ . •* • v-- . -^ / j*^ v 68 
-When this ^radlice. was firft introduced, 
... ; .. :^ . n,(;i)ia. 

A fimilar cuftom prcyaiUd in the Roman 

. havr ■ - - ■ - - • --^ ■ ■ i*^ 
Xhefiwrnof a Letter Miflivt in Cbancery^ 6<) 
Jhe like in the Exchequer . ^ 70 

Thefe.. letters »re only complimentary, and 

not j&r^r^jf inducing Contempt • 71 
The Subpoetna piuft therefore ifiue if they be 
^ difregarded ^ - - ,^ ._ii\ 

Put they have . the efjp<a of giving priority of 

Suit - - - - n,(ji}i*> 

Why the letter Miflive induce* i» coji-« 
,:,tem|)f ? - -^ n,(2yj>tf^f7i 

the 
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This Writ anfwers to the Jpprehenjio reaUi oi 
' the Roman law - - ^ i. ' n. ( i )7/. 

Iri«whatTefpe(9:s it difFers-from the Capias^ and 

the reafon of the difference - i^. ' 

The form of the Attachment in Chancery ' ^6^ 
In diredling this Writ regard is t6 be paid fo 
- privileged places- • -. n.^iyib. 

Why 
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Of the iiift<Hy.and jUrifdimon of ibe Courts V* 
Chancery and ExcHE^juERi 

NofwiTHSTANDiNG the difficulties which 
are fuppdfed to impede the fuccefs of any 

• 

attempit to determine the origin of our Courts 
of Equity, I am inclined to believe that n6 
greater portion of induftry is required for this 
purpofe, than has frequently been applied 
with fuccefs in elucidating fubje&s of equal 
antiquity and obfcurity. But in an introduc- 
tory difcourfe of this nature, fo minute an in- 
veftigation would be improper. My inten- 
tion at prefent is merely to furnilh the reader f 
with fome previous acquaintance with the na- 

B ture 
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ture of thofe G>urts^ to the proefednig^ ef 
which his attention is afterwards requefted ; 
and for this purpofe a verjr fhort account of 
their ancient and prefent ftate will^ I imagine, 
be thought amply firfficient. 

First, of the Court of Chancery.— 
I fhould probably trc thoaght inordinately 
fond of antiquity, were I to endeavour 
to flicw that the equitable jurtfdidldn of 
this Court derived its fource from the /^7- 
tenagemote, or grand council of the Anglo- 
Saxon government. It is true there is no di-- 
f^/? authority for this opinion ; but it feems 
to be bounded on fair and probable grounds of 
dcdud:ion '. We are - informed by the re- 
cords 

» Ih tlie few obfcrvations which the reader is here pfe« 
fented with/ relative to the origin and ancient jurifdiAion 
of ottr Courts of Equity, he would not itadily f^tptc mt 
were I to perplex him with references to the varhms author- 
ities from which they are extraAed. It may be proper, 
however, to fay in general, that thofe upon which I haVe 
prineipally telied,,are GlaieuilU^ Sf§ima$i^ Cdt, and Madex : 
though I have occafionally found it neceffary to refort to 
the ancient records, from whence thofe' treatifes were com- 
piled:. 
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cordi of that period^ that thofe augufl a^flfem* 
blies^ when met to deliberate on the affairs of 
the nation, undertook alfo the decifion of all 
fuch caufes between fubjedt and fubjed^ as 
they conceived to be of too great importanccji 
or too much difficulty, for the determination 
of the ordinary tribunals. When the abolition 
.of trials by ordeal and perfonal combat after- 
wards gave rife to fuch frequent' appeals to the 
Court, as to interfere with the more immediate 
and important objeds of its meeting, a certain 
number erf" its members appear to have been 
delegated for the particulj^r purpofe of dif- 
charging this inferior duty. This delegati- 
on, from the place in which it ufually aflem- 
bled, was denominated the Aula Regis '. The 

piled : And in digefting the materials which I met with in 
thefe feveral authorities, I have derived no fmall afliftance 
from the ingenioos work of Profefibr Millar on the Engljfi 
GonjemmenU 

* It is worthy of remark, as an example of the invaria- 
bility of haman natnre, and of fimtlar caufe* being aniver- 
faliy produAive of fimilar eife^, that a like ioftltntion was 
formed, and by like degrees, in many other European 
kingdoms— Thus the Aulic council arofe out of the diet of 
the German Empize, and the dmr de Rcy out of the ancient 
parliament of France. See Millart 328. 

B 2 weight 
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* 

weight and authority of the monarchy who .at 
firft prefided there in perfon, enabled him to 
decide each cafe according to its intrihfic me- 
rit, without any regard to the technical forms 
of proceeding which had prevailed in the or- 
dinary Courts of Juftice ; but afterwards, when 
his encreafing avocations in the affairs of go- 
vernment, rendered it inconvciiient for him tQ 
attend to thefefubordinate concerns, and the 
bufinefs of the Court devolved on the Grand 
Jujlicieri the authority of this tribunal became 
more reftrained : The jufticier, to avoid the 
hnputation of partiality or inconfiftency,^ 
found himfelf obliged to regulate his proceed- 
ings in a great meafure by the rules and pre- 
cedents which had been eftablilhed in the ' 
Courts of Common Law ; when,, therefore, an 
adherence to. this maxim had compelled him, 
in confcquence of former precedents, to give a 
judgment which was evidently inequitable or 
opprelfive, the party aggrieved was naturally 
inftigated to fcek redrefs by an appeal to the 
king hipifelf, who, as the fountain of juftice, 
was enabled to admmifter fuch relief as the na- 
ture 
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turc of the cafe might require. At the early pe- 
riod we now allude to, when the rules of law 
were few and fimple^and the objedls of difpute^ 
comparatively, neither numerous nor impor- 
tant, applications for this purpofe were, pro- 
bably, feldom neceflary : but on the acceflion 
of fVilliam I. then the Aula Regis became the 
king's ordinary Court Baron, and by the ex- 
tenfion of the feudal tenures, drew to itfelf the 
greater part of the judicial bufinefs of the na- 
tion, interpofitions of this fort, occafioned 
by the more various inftances of imperfedion 
in the rules of the Common Law, which the 
multiplication of fuits before the jufticier na-, 
turally gave rife to, became fo frequent, as to 
be deemed burthenfome to the monarch • ; they 
were therefore left, by degrees, to the decifion 
of the Chancellor, who being the king's fecreta- 
ry, and alfo regiftrar of the decrees of the Aula 

Regis, was fuppofed to be more particularly 

« 

converfant with the nature of judicial invefti- 
gations *. When, from the increafe of civil- 

ity 
• Sec Mi!^ 330. 

^ A firailar jurifdiAion appears to have been acquired 

by the fame officer, in many other nations of Europe ; as a 

B 3 leafon 
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ity and refihettient in the niation, the rigtnir of 
the Common Law became more fenfibly felt, 
and confequent applications to the Chancellor 
daily more frequent and iniportunate, the ne- 
ceffity of this extraordinary jurifdicStidn became 
apparent, and it was at length fuffered to rife 
from an bccaftonah to an eftablilhed and perma^ 
nent authority. But the reader perceives, that 
notwithftanding the frequent rdfort to this tri- 
bunal, it does liot as yet appear to have dxer- 
cifed an original but only an <T/^?//a/^ juriiCdidli- 
dn, founded on the ojipreffive decilions, bcca- 
iioned by the limited authority, of the inferior 
Courts *. But as the principles of natural 
juftice, as well as of civil polity, required that 
an immediate and direff appeal, without the in- 
tervention of any inferior Court, ftiould bfc 
allowed to that tribunal which was alone ical- 

rcafon for which it may be obfcrvcd, that when the nobili- 
ty, by the prevalence of the feudal laws in Europe, became 
vaflals to the crown, and held their fiefs by charter from the 
kmg, the power of granting thofe deeda became the fource 
of great influence^ and canfed the Chancellori to whom as 
fecfctary to the king it belonged, to be confidercd as one of 
the principal officers of ftate, 
• Sec 3 Reevfs's Hifi. i gg, 

culated 
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culfitfid to affqrd rpiiefj. wc find that fo early a^ 
tfhcrdgA oiEdv^^ird \. thp Chj^acellpr began tp 
e^crcife an qriginal and independent jurifdic^ 
Xiqn, ^& a CoHit of M^qufty, incpatn^iltii}d:iont9 
^ Couft of I^f Eortunately far the growth of 
t}iis new ji^rf ^idion, it received a confiderabl^ 
iccefllon of authority ]>yzp ^& paiTed in the 
13th year of that king's reign : by this ilaturc 
(he Chancellor was inipowered to frame new 
writs ^a^apted IQ the particular circumftanceif 
of apy new c^fcB which mighj <^ife. Thefc 
writSj Agr^c^y tq ihc indentions of the legif- 
l^ure^ were at firft deeded to fuqh of the 
Courts pf Con^non Law as were thought beft 
calculated to try tjbe jnerks pf the queftipn in 
conti:<)verfy : cafes, however, foo|n arofe, wliich 
^either of thpfe Coufts, by their ordinary 
modes of proceedure, appeared competent to 
inveftigate : when this, therefore, happened, 
the Chancellor (not averfe, perhaps, profelOTor 
Millar* remarks, to the extenfion of his own 
power) ventured to fummon the parties before 
himfelf, and determine their differences of hL| 

» T/Vw. £/yf. Gov, 475, 

I 

Ji 4 own 
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own proper authority. — ^Having aflfumed a 
cognizance ovtr one fort of cafes^ it was eafiiy 
extended to others ; and foi fiiop WaUbam, 
Chancellor to Richard 11 • under colour of the 
before-mentioned ftatutc, and to avoid the 
cffefts of the ftatute of Mortmain upon fuper- 
ftitious ufes, is faid to have devifed the mo- 
dern writ of Jubpcpna^ returnable in Chan- 
cery *. This procefe was afterwards, by fie* 
titious fuggeftions> extended to fuch a variety 
of cafes properly cognizable by the Courts of 
Common Law only, that in the two fubfequcnt 
reigns we find innumerable petitions prefented 
to the Conunons againft the growing jurifdic- 
tion of this newly erefted tribunal : fome tri^ 
fling regulations were made, but nothing ef- 
fedtual was done to remedy the grievances 
complained of till the ic^th Hfnry FI. when 
it was provided that no writ of /uiptena 

' • See Rol* ParL 3 Hex. V. But this writ (notwitMand- 
ing the fuggcftion of the Commons) feems rather to have 
been adofted by Walthara for this particular purpofc, than 
invented by him ; for it is evident, from an aft pafled in the 
preceding reign, that it was by no means an unufual proccfs. 
See 42 Elix. cap* j* 

fliould 
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flionld from thenceforth be granted, til! fiirety 
were fouiid to fatisfy the party grieved for his 
"damages and expences, in cafe the complain- 
ant didnot fubftantiate the allegations of his 
bill ; and by an aft pafled in the 31ft year of 
the famfe reign, it is alfo declared that " no 
matter determinable by the law of this realm, 
Ihall be determined in any other form than 
after the courfe of the fame law in the king*i 
Courts having determination of the fame law.'* 
But thefe ftatutes, though they curbed the ex- 
cefs, indiredtly eftablilhed the legitimacy of 
the Court; and we inconfequence find, that 
in Edward the Fourib*s time, the procefs byf 
bill andfubpoena was become its daily prac* 
;:ice\ 

'* This however did not extend very far, for 
in the ancient treatife, entitled jD/wr/?/^ ^^5 
Courtes, fuppofed to have been written very 
early in the fixteenth century, we have a cata- 

* 3 Blac, Corun 55, The following extradl, with which 
I fhall clofe the (hort hiftory I have given of the Court of 
Chancery, is taken entirely from the elegant work I have 
h^re referred to* 

loguc 
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loguc of the matters of coixfcience then cpg^ 
nizable by Juhpcsna in Chancery, which fall 
within a ytvj narrow compafs •^ No regu*. 
lar judicial fyftem at that time prevailed in 
the Court, but the fuitor, when he thought 
himfelf aggrieved, found a defultory and un- 
certain remedy, according to the private opi- 
nion of the Chancellor, who was generally an 
ecclefiaftic, or fometim^ (though rarely) a 
ftatefman, no Uwyer having fat in the Court 
of Chancery from the times of the chief juf- 
tices Thorpe and Kny vet ^^ fucceffively Chanr 

* Though the fubjcfts acknowledged at this early pe- 
riod to be cogtiiaable \if fuhpcena muft indifputably hkve 
t)een'exceedingly fc»r* whtXL trqinpared with the prcfent c». 
tenfive jarifdidion of our Courts of Equity^ yet the autho- 
rity which the learned judge here refers to appears to be 
too imperfedl a treatife to be relied upon as any conclufire 
f^vidence of their ancient limits. 

** Sir Edward Coke obferves, fecmingly with fome 
extiltation^ that ** in perufing the Rolls of Piirliament in 
the times of thefe Lord Chancellors, we find no com|^iat 
at all of any proceeding before them ; but foon after» when 
a Chancellor was no profelTor of the law, we find a grievous 
complaint by the whole body of the realm ; and a petition 
that the moft wife and able men witbift^f^ realm might be 
chofen Chancellors, and that he feek'and redrcfs the enor«- 
Initics of the Chancery." 4 Inft. 79, 

cellors 
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ceUort to King Edward III. in 1371 and 
1373, to the promotion of Sir Thonias Morc^ 
by King Henry VIII. in 153O; after which 
the great feal was indifcriminately committed 
to the cuftody of lawyere, or courtiers^ or 
churchmen^ according as the convenience of 
the times and the difpofition of the Prince 
required J til) Serjeant Puckering was made 
Lord Keeper in 1 592 s from which time to 
the prefent the Court of Chancery has always 
been filled by a lawyer^ excepting the interval 
from 162 1 to i625t when- the feal was en^ 
trufted to Dr. Williams, then Dean of Weft- 
minfter, but s^fterwards Bifhop of Lincoln, 
who had been chaplain to Lord Ellefmere 
when Chancellor. Lord Bacon, who fiic- 
ceeded Lord EUefinere, reduced the pradlicc 
of the Court into a more regular fyftem ; but 
did not fit long enough to efFedt any conlide- 
rable revolution in the fciei^ce itfelf ; and few 
of his decrees which have reached us are of 
^ny great confequence to pofterity. His fuc- 
ceflbrs, in the reign of Charles L did lit- 
tle to improve upon his plan ; and even after 

4 the 
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the Reftoration, the feal was committed to the 
Earl of Clarendon, who had withdrawn front 
praftice as a lawyer near twenty years, and 
afterwards to the Earl of Shaftefbury, who, 
thoujgh a lawyer, by education, had never 
praftifed at all. Sir Heneage Finch, who 
fucceeded in 1673, and became afterwards Earl 
of Nottingham, was a perfon of the greateft 
abilities, and moll uncorrupted integrity, a 
thorough mafter and zealous defender of the 
laws and conllitution of his country, and en- 
dowed with a pervading genius that enabled 
him to dlfcover and purfue the true fpirit of 
juftice, notwithftanding the embarraffinents 
raifed by the narrow and technical notions 
which then prevailed in the Courts of Law, 
and the imperfedt ideas of redrefs which had 
polTefled the Courts of Equity. The reafotf 
and neceflities of mankind arifing from the 
great change in property, by the extenfion of 
trade, and the abolition of military tenures- 
co-operated in eftablilhing his plan, and ena- 
bled him in the courfe of nine years to build 
a fyftem of jurifprudence and jurifdiftion 

upon 



1NTRODUCTIOK4 IJ[ 

upon wide and rational foundations^ which 
have alfo been extended and improved by 
many great men, who have (ince preiided 
in Chancery ; and from that time to this 
the power and bufinefs of that Court have 
increafed to an amazing degree/' till, we 
may venture to aflert, it is at length governed 
by one of the mod perfedt fyftems of equita^ 
ble jurifprudence now cxifting in Europe. 

Having finifhed, in refped: to the Court of 
Chancery, the ftiort iketch we propofed to 
give of the origin and hiftory of our Courts 
of Equity, we fhall now prefent the reader 
with a fimilar (though ftill more concife ') 

• The Court of Exchequer being of inferior notoriety, 
at a Court of Equity, and at the fame time perfe^ly fimilar 
ia its nature, to the Court of Chancery, we think it nnnecef- 
fary, for tl)c purpofe of elucidating the following treatife, to 
recur again to the fame principles and reafoning we had 
recourfe to in the preceding pages ; particularly as we be- 
lieve ourfeWes authorized in affirming, that (with fuch inci« 
dental variations as arife from that Court having been infti- 
tuted for the foU purpofe of determining cafes of a ffial 
natore, whilft this was equally open to all cafes of a different 
defcription) the obfervations we there made arc equally 
applicable here, 

review 
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review of the Court of Exchrqi^er* Tlg^s 
Court appears to have been a branch of the 
fame Aula Regis which we have befote fpoken 
of^ though it is difficulty ior want of authen- 
tic records^ to afcertain the exadt period of 
its exiftence as a feparate tribunal of Equity \ 
it probably originated^and advanced m autho- 
rity, from that great Fmniain (f Courts in the 
fame manner as we have already imagined dbe 
Court of Chancery to have gained an independ- 
ent jurifdiAion; cafes relating to the King's 
revenue being, as, from analogy, -we are jufti- 
fied in fuppofing, referred to the T^ret^urer 
of the houfehold *, (as moft conversant with 
matters of ^jijcal nature) in like manner, as we 
have feen, that thofe of a general nature were 
to the Chancellor y it would con/equently, as re- 
ceiving its authority exprcfsly from the King's 
prerogative^ exercifc an Equitable jurifdidliofl, 
which Sir Edward Coke (who has employed 
much labour in inveftigating it'^ origin and 
other incidents) affirms that it in fadt did, ^ 

» See Ma(L ch« ir. *> See 4 lirft. eh. ziii* 

and 
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^d has donie** time out of mind*.** 'The 

t r 

Court t)f Exchequer feems to hive (hewn the 
lame^ inordinate defire of extending its auAo- 
Tity as was manifefted bjr the Court of Oian- 
«ry, when firft allowed to exercife un origi- 
nal jurifdiftion ; and the fame jealoiriy on 
that account was manifefted by the Com- 
mons, who therefore prayed *' that fome re- 
medy might forthwith be had for thofe who 
wcrefummoned into this Court by falje fug^ 
gefiims'^.** But the advantages accruing to 
the public by the eftabHihmcnt of different 
tribtmali^ of juftice being gradually perceived 
as well by the legiflature as the people, the 
Irregularity complained of appears foon after- 
walk'^ to have been either forgotten or con- 
nived at ; and the Court of Exchequer is now 
permitted to avail itfelf of thefe fuggcftions 
imd?ftuibed, and (except in a very few 
infli^nces, for particular reafons) allowed to 
exerciic a concurrent jurifdi<5i:ion with the 
Court of Chancery in all matters properly 

. f. >4 hftn 1 19« ^47 Edw. III. ch. 34, 

cognizable 
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cognizable, in a Court of. Equity •. — ^Whaf 
thofe matters are it now only remains for us 
to inquire*— Accurately to defcribe the Jurif- 
didUon of our Courts of Equity, Sir John MiU 
ford obferves to be a talk fo difficult, that 
y thofe who have attempted it have generally 
failed.^ " Great refpedt is undoubtedly due 
to the opinion of one whofe extent of erudition 
in this branch of our jurifprudence is fo gener- 
ally (and fo juftly ) acknowledged ; and it is, pro- 
bably, a fortunate cireumftance for the author 
of the prefent Iketch, that he is not called upon 
by the nature of his treatife to enter minutely 
into a fubjedt which that learned gentleman 
appears to have confidered with ib much re*, 
ludlance; fpecifically to enumerate every ob- 
jedl of juridical inveftigation which, in the 
words of Grotius, " lex non exa3e definii fed 
arbitrio honi viri permittit,*^ (and which arc 

a m> 

• It is ftiil however ufual in praflice, (and till latefjr 
was thought neceflkry) in order to give the Court jorifdic* 
tion over matters not relating to the king's revenue, to 
aliedge in the proceedings that the party aggrieved is in-* 
debted to the crown, and by reafon of the injury >complaioed 
of is rendered incapable of difqharging bis obligation* 

^ FUad. Chan. 5, 

properly 



INTRODUCTION. 1 7 

properly the fubjed: of an equitable jurifdic- 
tion) were indeed not only difficult, but abfo- 
lutely impradticable. It is neverthelefs pre- 
fumed, that by a proper attention to the 
nature and conftitution of our Courts of 
Equity, and the mode of difpenfing juftice 
which there prevails, the reader will find but 
little difficulty to determine in any given 
cafe (and this feems to be the real purpofe 
of fuch an inquiry) whether it be more proper- 
ly cognizable in a Court of Equity or a Court 
of Law :- — The original inftitution of our 
Courts of Equity, as independent jurifdi6lions, 
was, we have feen, to fupply the defedts of the 
Common Law. This principle is ftill adverted 
to in the pracftice of thofe Courts, and affords a 
copious fource of their prefent authority : It 
extends to all thofe cafes in which the Courts 
of Law can afford either no redrefs at all, or 
not that particular redrefs which equity, or 
natural juftice, requires. Therefore, where a 
perfon had been difcharged under an infol- 
vcnt bill, by which his perfon was protedled 
from arreft, and his property happened to be 
of fuch a nature as not to be fubjed: to the 

c controul 
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practice of that law) compelled by the oath 
of the defendant himfelf, a difcovery of the 
fadls with which he )vas charged*. Hence 
arifes another fertile branch of the jurifdic- 
tion of Courts of Equity, extending to every 
cafe where the fadls required to fupport it 
reft folely in the breaft of the defendant. 

From this fource of jurifdidiion it feems 
to have arifen that matters of account^ frauds 

Court of Exchequer would, when exercifing its equitable jarif- 
di^ion, adopt the fame mean of jufticc as that Court to 
which it bore fo great an analogy, and to which it was in 
fomc refpcdls fubordinate. 

* The impcrfeft notions of jufticc entertained by our 
^nccftors when juft emerging from barbarifm, fa period 
of fociciy at which prejudice feems to be at its height, and 
alternately hurries men into both the extremes of abfolute 
infenfibility and faftidious refinement) led them to imagine 
that it was in .every cafe hard to oblige a man t6 furniih 
^evidence againft himfelf : this mode of examination was 
therefore wholly rejeded by the Common Law* But the 
purer ideas of equity which prevailed in the later period of 
the inflitution of our Courts of Equity, gave rife to a mode 
-of reafoning far more confonant with juftice; viz. that if 
the party were innocent of the charges alledged againft 
him, he could not be hurt by an examination ; but if> on 
the other hand, he were guilty, it was irreconcileablc te 
every true principle of juftice that he (hould be fcreencd 
from the laws by fuch refined notions of delicacy. 

accident. 
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accident, and mijiake, zrc faid in the books ' to 
be the peculiar objedls of our Courts of 
Equity, a full inveftigation of thofe fubjcdts 
frequently requiring a difclofure from the 
party himfelf; but it fhould be remarked, 
that where this is not the cafe, and efFedtual 
relief can be granted by a Court of Law, they 
are fo far from being the peculiar objedls of 
our Courts of Equity, that thofe Courts will 
generally refufe their ' afliftance ^ ; and for 
want of attending to this diftindtion, it has 
been incautioufly faid by a moft able and 
ingenious writer, that the " Court of Chancery 
claims an exclufive jurifdidtion in alt matters 
of iruft 2ind confidence'' \^* Whereas various 
fpecies of trufts, as '' depolits and all manner 
of bailments ; and more efpecially the im- 
plied contradt fo highly beneficial and ufefulj^ 

» I Roll. Mr. 374—4 IftJ. 84. 

^ See I f^fz* 392, 521. — 2 M. 61 — I Term, Rep. 3io» 
708, 710—3 ih. 151 — 3 Blac, Com. 431, And in one cafe 
of fraud, that of obtaining a will by impo(ition> the Coarts 
of Equity will not interfere^ though di/covcrj be fought. See 
3 Broiv. Par. Ca. 3^8. 

^ See Fon6» Eq. lo* 

c 3 of 
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of having undertaken to account for money 
received to another's ufe%" are peculiarly 
cognizable in a Court of Law. 

Upon the whole, therefore, the reader per* 
ceives that Courts of Equity being txiraordU 
nary tribunals, eftablilhed for the purpofe of 
fupplying the defedls which the increafc of 
commerce and focial connexions gradually 
difcovered or created in the ordinary Courts of 
Law, he has only to confider whether the 
particular cafe which may happen to be the 
fubjeft of his contemplation can or cannot 
be fully inveftigated, and receive a complete 
and effedtual decifion in the ordinary Courts of 
Law : if it can, to them he muft refort ; and 
in the contrary event only is he juftified in 
appealing to the extraordinary tribunals of 
Equity, which affume a jurifdidtion we have 
feen in thofe cafes only which are " not within 
the bounds or beyond the pow^s of other 
jurifdiftions ^.'^ 

*■ 3 Blac> Com. 45 1 . and all the later RepartSm 

^ Mil, Plea J. 5. I'l I. and Pany v. Oww, 3 Jii» 740— but 
iee alfo latter part of note (''} p. 1 8t 

Having 
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Having completed the general idea* which 
I propofed to give of the leading objedts of 
jurifdidtion cognizable in our Courts of 
Equity % I now arrive at the procefs by which 
they are to be attained, 

* I have omitted to notice the exclufive jurifdidHoii 
which the Court of Chancery exercifes in a variety of in- 
dances over ideots^ lunatics , minors^ and cba rt/irs. This jurif- 
didion having devolved on that Court not as a Court of 
Equity^ but as adminiftering, by the mouth of the Chancellor^ 
the prerogative and official duties of the Crown. The fum- 
mary jurifdi^Ion given to the Chancellor concerning banl- 
rupis is cxprefsly conferred on him by the various ftatutes 
relating to thofe unfortunate men ; and in refpedl of caufes 
affecting the king's re-venue^ thefe arc determined in the 
Court of Exchequer, as a Court originally eftahlifhed for that 
particular plirpofe, and not properly as a Court of equitable 
jurifdidlion. The fame may be obfcrved of certain ob» 
jefts of jurifdiftion given to this Court by particular Ads 
of Parliament, and fome incide^ital and collateral branches 
of jurifdiAion in both Courts. 
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Of Instituting a Suit in Equity. 

nn H E method of inftituting a Suit in our 
Courts of Equity, is by preferring a 
Bill, on the part of a Subjedt, or an Infor- 
mation, on the part of the Crown ( i ), to the 
Equitable Jurifdidtion of thofe Courts, dating 

(i) The difference between a Bill and an Information^ is 
little more than in form ; the Bill running in the ftile of a 
petition from the party himfelfy whilft the Information is 
offered as a narrative of fadls related by an officer of the 
Crown ; whatever^ therefore, in the enfaing Treatife is faid 
of the one, will, onlefs otherwife exprefledj be equally appli- 
cable to the other. 

4. the 
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the circumflances of the injury complained 
of, and praying fuch relief as the nature of the 
cafe may happen to require. A Billy or Infor-- 
tnation^ in Equity, therefore, anfwers to a De^ 
duration at Common Law, and to the Libellus 
ArticulatttSy or LiM, of the Civil Law *. 

J' 

Bills will of courfe vary in their form (as 
theyiilfo do in their denomination) according 
to the objeds for which they are exhibited ; 
thofe moft ufually preferred, ^nd which arc 
defined by Sir J. Mitford^ to be ''Original 
Bill's, praying the decree of the Court, touch- 
ing fome right claimed by the perfon exhibit- 
ing the Bill, in oppolition to rights claimed 
by the perfon againft whom the Bill is exhi- 
bited," are conftituted of nine diftind: parts ; . 

I . The DireSIion or Addrejs of the Bill, which, 
if exhibited in the Court of Chancery, is to the 
Lord Chancellor^ or other perfon holding the 
cuflody of the Great Seal ; and if in the Court 



» See Gih. Cod. T. xliv. c. i . 
^ Fhad. Chan. j6. 



of 
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of Exchequer, to the Treafurer, Chancellor, 
and Barons of that Court. 

2. The Inirodnflmi containing the names 
and defcriptions of the pcrfons exhibiting th6 
Bill. 

3. The Premifes, or, as more ufually ftiled, u' 
the Stating Part of the Bill, which contains 
the circumftances of the Complainant's cafe. 

4. The (jQnfederating Part, alledging that the 
Defendants combine and confederate together, 
in order to defraud the Plaintiff of his rights* 

5 . The Charging Part, in which the Com- 
plainant alledges the Defendant to have pro*, 
fered certain excufes for delaying compliance 
with his demands, and charges matter to Ihew 
the infufficiency of thofe excufes. 

6. The Claufe ofJurifdiSlion, which, in order 
to induce the Court to take cognizance of the 

Suit, 
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Suit, avers, that the Plaintiff can have no rc-» 
lief but in a Court of Equity. 

7. The Interrogating Part, queftioning the 
Pefendant as to the truth of the feveral 
charges in the Bilh 

« 

8. The Prayer of Reliefs ixzxatA agreeably to 
the nature of the Plaintiif's cafe. 

9. The Prayer of Procefsy which prays thd 
writ of Suhpcena againft the Defendant, re- 
quiring him to appear in Court, and anfwer 
the matters alledged againft him. 

That the reader may the better comprehend 
the particular purport and ufe of thefe feveral 
parts, I Ihall fubjoin the whole form of an 
Original Bill in Chancery, and accompany it 
with occaiional remarks. 



An 
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An Original Bill in Chancery. 



To the Ris:ht Honourable Edward Lord »• '^^^ 

^ Addrefs of 

Thurlow, Baron Thurlow of AJhJield, in ^ ^*^ 
the County of Suffolk y Lord High Chancellor 
of Great Britain ( i )• 



Humbly complainings fheweth unto your Lord-^ 
Jhip (2), your Orator ^ James Willis (Son of 

m 

John Willis, of Babbington, in the County of 

(i) If the Bill be exhibited in the Court of Exchequtr^ 
the ftilc of addrefs is '« To the Right Hon. William Fitu 
Chancellor* and Under Treafurer of His Majefty's Court of 
Exchequer, at Wcftminfter ; the Right Hon. Sir Archibald 
Macdonald, Knt. Lord Chief Baron of the fame Court j and 
to the reft of the Barons there." Though Bills in the Court 
of Exchequer are ftill addreffed to the Treafurer and Choft'^ 
celhr^ thofe officers have long fince withdrawn their attend^ 
ance from the adminiftration of juftice ; they appear^ howe- 
ver, to have conftantly fat with the Barons upon Suits in 
Equity, during the reigns of James I. and Charles I. After 
the Reftoration it was lefs frequent, but not unufual ; an4 
Sir Robert Walpole fat as Chancellor upon the fecond argu- 
ment of a Plea. Trollop v. Trollop, 21 June, i732» See 
Abbot's Prac. Grf. Se/s, Wales xxiv, 

(2) In the QoMxioi Excheiuer the ftile is " Your Honors,** 

Effex, 



trodu^oa. 
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Eflex, EfqJ {t) an Infant, under the age of 
2 1 years ; to wit, of the age ofSyear^, or there- 
about s, by his f aid Father and next friend, and 

Samuel 

( 1 ) It is material that the defcription and place of abode of 
the Plaintiff (hould be fet forth in the Bill, that the Defen- 
dants may know where to apply to him, Ihould they be dif- 
pofed to accede to his demands, or (hoald it be neceffary to 
refort to him for the payment of cods, in compliance with 
any order or procefs of the Coort, which may ifTue againft 
him during the progrefs of the Suit. 

If the Bill be exhibited in the Court of Exchequer, 
" Debtor and Accountant to his Majefty, as by the records 
of this Hon. Court, and otherwife^ it doth and may ap- 
pear," is inferted after the Complainant's place of abode ; 
the ufe of this fuggeflion is to give the Court cognizance 
of the Suit ; to uoderftand which, the reader mull recoiled, 
that the Court of Exchequer was originally conftituted for 
the fole purpofe of recovering the king's revenue ; and chat by 
the Common Law» every man was permitted to fue another in 
.that Court in which he himfelf was bound to attend. By 
this allegation, therefore, (the truth of which the benignity 
of the Court never fuffers to be queftioncd) the Plaintiff be- 
comes entitled to inftitute his Suit. Upon thefe fidlions of 
law. Sir William Blachfione obferves, that though they may at 
£rft (lactle the Student, he will, on further confi deration, 
find them to be highly beneficial and ufeful. In theprefent 
.cafe, it gives the Suitor the choice of more than one tribu- 
nal, and frequently, as in the Court of King's Bench where 
a fimilar fi^ion prevails, prevents the circuity and delay of 
juftice, J?y allowing that Suit to be originally, and in the 

firft 
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Samuel Dickenfon, of^ 6?c. (i) That (2) 3 Pr«- 

miles, 

Thomas Atkins, of Taunton, in the County of 
Somerfet, Efq. being feized andpojfejftd of a 
very conjiderabk rtal and perfonal Eflate^ did^ 
on or about the fourth day of Marchy in the year 
of our Lord 1742, duly make andpublifh his lafl 
Will and Teflament in writing ; and thereby, 

iirft inftance, commenced in one Court, which, after a deter- 
mination in another, might ultimately be brought before it 
on a writ of E^ror. See 3 Com. 4 j. 

(1) The parties to a Bill muft comprize every perfon who 
is at all interefted in the event of the Suit, that the Court may 
be able to fettle the rights of all parties, and make a com- 
plete and definitive decree upon the matters in queftion. Sec 
Prfc. Chan, 83. 2 ^/L 510. 

(2) The Plaintiff's cafe muft here be flated explicitly and 
fully, but yet with as much concifenefs as isconfiftent with 
pcrfcdl intelligibility. If it be extended to an unnecefTary 
length, by the introduiftion of circumftances, either totally 
irrelevant, or not material to the merits of the queftion ; or 
by the recital of deeds, &c. in h^c i/^r^tf, when the fubftancc 
would have been fufficient, the Court, upon application, 
will order the fuperfluous matter to be expunged, as occa- 
fioning unneceflary expence to the parties, in taking co- 
pici of the proceedings. If, on the other hand, it be too 
briefly ftated, to be clearly intelligible, or if circumftances 
material to be ftated, are omitted, the Bill may be demurred 
to, as infufficient to give the Court fuch complete poffeffion 
of the merits of the cafe, as would enable it to do efFcaual 
juftice to the parties. . 

amongjt 
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amongjl other things^ dtvijed and bequeathed as 
follows (here are recited fuch parts of the Will 
as conftitutc thebequeft, which was oi£.%oo). 
And That the faid Tejlator departed this lije^ 
(m or about the 20th day of December, 1 748 ; 
and upon, or foon after, the death of the faid 
Teflator, to wit, on or about the 8th day of Jan- 
uary, 1750, the faid l^d^N^xA WiUisjni Wil- 
liam Willis ( I ), duly proved the faid Will in 
the Prerogative Court of the Archbijhop of 
Canterbury, and took upon themf elves the bur^ 
then and execution thereof ; and accordingly 
poffeffed themfelves of all the faid Teflator*s 
real and perfonal Eflate, goods, chattels, and 
effects, to the amount of /'.1500 and upwards^ 
And yoxcr Orator further fheweth unto your 
Lordfhip, that he hath ly his faid Father and 
next friend, at various times, Jince his faid Le- 
gacy of /*.8oo became due and payable, applied 
to the faid Edward Willis and William Wil- 
lis requejiing them to pay the fame, for the bene- 
ft of your Orator ; and your Orator well hoped 

(1) Executors of the Will. 

that 
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that they would have complied with fuck requejl, 
as in confcience and equity they ought to have 
done. But now so it is, may it please a-^^^^. 

dcracy. 

YOUR Lordship, that the /aid Edward Wil- 
lis and William Willis, combining and confe-^ 
derating together ( i ), to and with divers other 
perfons as yet unknown to your Orator, (lut 

( I ) This charge of confederacy, though univerfally infert- 
cd as well in ancient as modern Bills, feems to be entirely 
nugatory : It is faid to have arifen from an idea that with- 
out fuch a charge, parties could not be added to a Bill by 
amendment, Miu Plead, 40. but it is difficult to imagine 
whence fuch an idea could have originated, as it appears to 
have been ever without foundation. See Prax. Aim. Cur. 
Can. 546. In fome cafes. Sir J. Mitford thinks, it niay 
have been infcrted, with a view to give the Court jurifdic- 
tion. It becomes me to bow to that gentleman's more exten- 
five praftical knowledge ; but I confefs myfelf unable to ap- 
prehend what fpecics of cafes it can be to which he alludes. 
All cafes of confederacy and combination, confidered fimply 
as fiich, appear to be equally cognizable in a Court of Law ; 
and it is extremely evident that a mere allegation of confe- 
deracy or combination in a Bill, without other equitable 
matter to fupport it, could never authorize a Court of Equity 
to exercife its extraordinary yiXTi{d\&\QVi» 

And in the cafe of a Peer, (which further rebuts the 
idea of its being requifite to give jurifdiaion) the charge of 
combination is omitted ; either. Sir J. Mitford obferves, 
'* out of refpeftto the peerage, or, perhaps, from an appre- 
henfion that fuch a charge might be conftrued into a breach 
of privilege,*' 

Vf whofe 
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whofe fiamts^ tvhen difcovered, your Orator 

prays may be injerted herein, as Defendants and 

parties to this your Orator* s Suit, with proper and 

jiifficient words to charge them with the premi'- 

fesj in order to opprefs and injure your Orator^ 

do abfolutely refufe to pay, or fecure for your 

Orator* s benefit, the Legacy of £ .%oo aforefaid^ 

or any part thereof; for reafon whereof, the 

faid Confederates fometimes alledge and pre^ 

tend { I ) that the Teflator made no fuch Will, 

nor any other Will, to the effeH aforefaid : and 

at other times they admit fuch Will to have been 

(i) If the PlaintiflF can forefec the matter which the De- 
fendant will fet up to protect himfelf againft the charges of 
the Bill, it is ufual to introduce fuch matter by this mode 
of allegation, which affords himfelf an opportunity of re- 
butting its effef^s, by charging fad^s of an oppofitc tendency. 

It is fometimes alfo ufcdfor the purpofe of difcovering the 
nature of the Defendant's cafe; or to put in liTue fome mat- 
ter which the PlaintiflF does not chufe to admit; for which 
latter purpofe thefe fiditious pretences of the Defendant, 
with the contrary averments of the Plaintiff, are held to be 
fufiicient. See Gregory v. Mole/kuorth. 3 /i/k, 626. Alfo 
Mr/. Plea^. 42. But it is, in general^ difcretionary in the 
PlaintiflT's counfel cither to alledge thefe pretences, or to in- 
terrogate the Defendant ^rr/Vz//K as to the fads they af- 
fume. 

made 



] 
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fnade iy thefaid Tejlatar^ and that th^ proved 
thtfamc^ and pojftjftd tkemjdves of his rral and 
perfonal Ejlate ; but then thty pretend^ that the 
fame was very fmall and incorfiderahle^ and by 
no means fiificient to pay and fattsfy the faid 
Tejiaior^s debts, legacies, and funeral expences : 
and that they have applied and di/pojid of the 

fame towards fatisfaSion thereof; and, at the 

fame time, thefaid Confederates refufe to difco^ 
ter and fet forth what fuch real and perfonal 
Eflate really was, or the particulars whereof the 

fame confifled, or the value thereof or how much 
thereof they havefo applied, and to whom, and 

for what, or how the fame has been difpofcd of par-- 
tiaUarly. Where as ^oz«r Orator chargeth (i) 5. charge 

ing Part. 

the truth to he, that the faid Tejlator died pof-- 
feffed of fuch real and perfonal Eflate, to the full 

(1 J See ante p. 34. n. (i). Such fadts as are within the 
Plaintiff's knowledge, and arc effential for the purpofe of 
eftablifhing his claim, (hould be diftindlly and pofilively 
charged ; but thofe which are fuppofed to be within the De- 
fendant's knowledge, being part of the difcovery prayed by 
the Bill, it is fufficient to ftate in general terms. " See i Ve%. 
56, 1 Vern. i8o. 2 Atk. 393. 1 F\ Vex. 449. This ob- 
fervation is alfo applicable to the preceding part of the Bill, 
diflinguiflicd by the denomination of the Fremi/es^ 

D 2 value 
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value afore/aid ; and that the fame was much more 

thanfufficient to pay all thejujl deks, legacies, and 

fuTuYal expences ofthefaidTeJlator: and that the 

faid ConJederateSy or one of them, have pojfejfed 

and converted the fame to their own ufes, without 

making any fatisfaBion to your Orator for his 

faid Legacy: All which aSings, pretences, 

and doings of the faid Confederates, are contrary 

to equity and good confcience, and tend to the 

manifefl injury and opprefjion of your Orator. 

6, jurif- In tender consideration whereof, and for 

dicial 

ciaufc. iJiai y0iiy Orator is remedilefs in the Premifes, 
ly theJlriH rules of the Common Law, and relieva^ 
ble only in a Court of Equity ( i ), where matters 

^ ( I ) This averment that the Plaintiff is rclievablc only in 
Equity, was originally intended, it is prefumcd, for the 
purpofe of giving the Court jurifdiftion of the caufe ; but 
as in truth no aflcrtiori of this kind will of itfelf induce th© 
Court to take cognizance of a cafe which does not come 
properly within it's cuftomary and eftabliftied jurifdidlion, it 
feems equally nugatory with the claufe of Confederacy, which 
we formerly obferved upon. Courts of Equity, it may be 
recoUedled, like Courts of Law, are guided in refpe^ to the 
range of their jurifdi^ion, by fixed and invariable bounds, 
founded on the principles and original conditution of thofe 
Courts in fome cafesj and immemorial ufagc in others ; but 

from 
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ej this nature art properly cognizable ; To ^^I'J^^"^" 

THE END, THEREFORE, that the f aid Confeder^ ^*^'' 

' ates may, refpeBively,/u/l, true, direB, and per ^ 

fed avfwer make upon their reJpeBive corporal 

Oaths ( I ), according to the tejl of their-refpeBive 

knowledgey information, and belief to all and 

fingular the charges and matters aforefaid ; as 

fully f in every refpeB, as if the fame were here 

again repeated, and they thereunto particularly 

interrogated ; and more efpecially, that they may 

refpeBively fet forth and difcover (2), according 

to 

from which, in neither cafe, they arc juftified in departing. 
In order, therefore, to entitle the Plaintiff to the affiftance of 
a Court of Equity, it is ftridly ncceffary that he make out 
fuch a cafe, by his Bill> as does in fadt authorize the Court 
to take cognizance of the Suit, 

( 1 ) In the cafe of a Pe^r, or Lord of Parliament, ** upon 
his pcrfonal honor ;" and if an aggregate Corporation be 
Defendant, ** under the common feal of the faid Corpora- 
tion." 

(2) One of the principal objc^sof a Suit in Equity, be- 
ing to obtain from the Defendant a confefljon of the faAs nc- 
ceffary to fupport the Pkiintiff 's cafe, the Bill requires a full 
and perfcd anfwcr to " all the charges and matters therein 
contained.** And here (with praying procefs) the Bill an- 
ciently clofed ; (MS S. Free. Temp, Car. /.) this general 
requifition being found fufiicient, it is fuppofed, to procure 
the difcovery fough: for. But the ingenuity, of modera 
times having difcovered the pof&bility of anfwering the 

D 3 terms 
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to the hejl of their knowledge^ whether the f aid 
Tejlator^ Thomas Atkins, duly made and exe-* 
cutedfuch lajl Will and Tejlament, in writings 
oj fuch date, and oj fuch purport and effeB^ 
aforefaid ; and thereby bequeathed^ to your Ora-- 
tor J fuch Legacy of £.Soo, as aforefaid ; or any 
other y and what laji Will and Tejlament ^ of any 
other y and what date, and to any o^her, and what^ 
purport and effedl particularly ; and that they may 
produce the fame^ or the probate thereof , to this 
Honourable Court as often as there fhall be oc^ 
cafion ; and whether by fuch Will, or any other, 
and what Will, the f aid Teflator appointed^any, 
and what other Executors by name ; and when 
the fold Tejlator died, and whether he revoked 
or altered the faid Will before^ his death, and 
when, and before whom, and in what manner ; 

terms without replying (p xYit/ubfiance of a qucftion, it is now 
become neceflary to prefer fpecific Interrogatories refpccling 
each particular fadl material to be anfwercd ; and the better to 
guard againft evafion, it is alfo ufual to dired thofe queftion^y 
not only to the fubft^ntive faft itfelf, but to every cir^um- 
ftance which by poflibility might have accompanied it : but, 
it is to be obrefved> that as the reafon of introducing thefe 
Interrogatories was for the purpofe of obtaining a full and 
fufficient anfwer to the charges of the Bill, no other are pro- 
per to be inferted than fuch as exprefsly refer to fome previ- 
ous matter contained in the £ill, 

and 
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mnd whether thefaii ConfederateSy or one, and 

which of them, proved the f aid Will, and when, 

and in what Court ; and that they may refpeB- 

ivelyfet forth, whether your Orator, hyhisfaid 

Father and next friend, hath not fever al times, 

Jince hisfaid Legacy became due and was paya^ 

ble, applied to them to have the fame paid, or 

fecuredfor his benefit, or to that purpofe and ef^ 

fe£l, or how otherwife ; and whether the f aid 

Confederates, or one, and which of them, re^ 

fufed, or negleBed, to comply withfuch requefis, 

and for what reafons refpeBively, and whether 

fuch refufal was grounded upon the pretences 

herein before charged, or any^ and which of 

them, or any other, and what pretences parti-* 

€ularly. And that the faid Confederates may 

admit affeis of the faid Tefiator come to their 

hands, fafficient to fatisfy your Orator's faid 

Legacy, andfubjeB to the payment thereof: And 

that, &c. £5?c. (requiring a full ftatement of 

EfFedls come to their h^nds, and the difpofal 

thereof, &c. that Plaintiff may be enabled 

to fliew he has a right to the payment of his 

Legacy, in cafe it fhould be controverted), 

D 4 Anp 
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8. Prayer And, that they may be compelled by a decree of 
this Honourable Court to pay your Orator* sfaid 
Legacy of ^.800. And that the fame may he 
placed out at Interejl^ for yourOrator^s benefit, 
until ycur Orator attains his age of 21 years ; 
and that the f aid £'.800 may then be paid him; 
and that in the mean time the interefl thereof 
may be paid to your Orator* s faid Father^ John 
Willis, towards the maintenance and education 
of your Orator (i). And that your Orator 
may have fuch further and other relief in the 
Premifes as the nature of his cafe fhall re^ 

(i) This prayer for' the particular relief to which the 
Plaintiff thinks himfelf entitled, though always inferted, 
fecms, in general, to be unncccffary ; for ** though yon pray 
general relief only by your Bill, you may at the Bar pray 
fuch particular relief as is agreeable to the cafe made by your 
Bill." ' P. Hardijokke Chanc* Grimes v. French. 2 A'k» 141 . 
.Seealfo C-jak v. Martyv^ ibid. 3. where his Lordfhip, in con- 
firmation of the fame dof^rine, fiicetioufly remarks that Mr. 
Rohiusy a very eminent counfel, ufed to fay that general re- 
lief was tlic bell prayer next to the Lord*s Fmytr. It is to be 
Dbferved, however, that whether particular, or general re- 
lief, be prayed, fuch relief only will be granted as is warrant- 
ed by the cafe made out hy the Bill, 2 A k. \^\, 3 /^. 131* 
Except only in the cafe of infants, or charities^ where the 
Court will give fuch dircvtionsas may be neceffary, without 
ftriflly attending to this circumftancc. Sec 1 Atk. 6. & i^^, 

quire ^ 
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quire, and as to your Lord/kip Jhall feem 
wee/ (i); May IT please your Lordship /o ^^^^1^^ 
grant unto your Orator his Majejly's mojl gra^ 
€misWrit, or PTn/s, o/^ Subpoena (2), to ie 

direBed 

* ( I ) Befidcs the particular relief before prayed, it is ufual ^ 
to add this further piayer of ^*^»^rtf/ relief, the ufe of which 
(•fit have any) is, that if the Plaintiff (hould happen to have 
miftaken the relief which he has a right to, the Court may 
nevcrthelefs afford him that to which he is entitled. 2 Mod^ 
91, Mit. Pltad^ 38. Std'vid, Cook v. Martjtty 3. where 
a Bin i& dated to have been ordered for amendment, becaufc 
*^ general relief was prayed in one part of it, and particular re- 
lief in another;'* but quere the accuracy of the reporter. 
There is, however, nothing irregular in a Bill being framed , 
with two different afpf ds, that if one fail the other may an- 
fw«r the purpofe for which the Bill was preferred. Bennet v. 
Vade. 2 Aik, 325. This, therefore, is frequently done 
where the Plaintiff is doubtful in refpeft to the relief that the 
Court may think him intitled to. 

(2) If the Plaintiff's cafe require that a fpecial order of 
Court (hould be obtained, as an injujiilion to ftay proceed- 
ings at law, or for the prefervation of property in difputc 
during the pending of the Suit, the prayer for fuch order is 
ufually inferted immediately before this for the fubpcena* 
It varies, of courfe, according to the purpofe it is intended 
to anfwer ; if it be to ftay an aftion at law, it may be thus : 
** May it pltafifjour Lordfhip to grant unto your Orator, not only 
his Maj.fifi mr.fi gracious Writ of InjunBioK, ijfuing cut of, 
and under the feal of this Honm Court, to refirain the faid 
A. B. from proceed if/g at La'W againfi yatr Orator, touch^ 
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direElird io the faid Edward Willis arid Wil- 
liam Willis, and the rejl of the Confederates^ 
when difcovered^ thereby commanding them, 
and every of them, at a certain day, and under 
a certain pain, therein to befpecified, perfonally 
io be and appear before your Lord/hip, in this 
Honourable Court ; and then and there to an^ 

fwer 

ipg the matters aforeftid ; but aljo his Majeftjs mffi gracioui 
Writ cfSubpcenoy as above. 

On this part of the Bill it may be further remarked, 
that if the Defendant be a Peer, or Lord of Parliament^ be- 
fore the prayer of Subpoena a Letter Miffi've is prayed, ^ 
}daj it fleafe^ Wr, to grant unto ywr Orator your LordJhip*s 
Lftter M'ffi*ve, to be direSed to the faid Defendant , the Earl of ^ 
l^c, defiring him to appear and anfvier vourOrator^i faid Biii^ 
9ry in default thereof^ his Majeftys moft gracious tvrit of Suh^ 
pccna, &c. 

Alfoj if an olHcer of the crown be made Defendant in his 
official capacity, inftead of procefs, the Bill prays that he may 
anfwer the faid Bill, on being attended *with a copy thereof m 

Or if the Plaintiff be apprehcnfive that the Defendant may 

avoid his demands by quitting the kingdom, he may pray for 

the writ of ne exeat Regno. The form of a writ of Injun^ion 

will be given hereafter ; that of ne exeat Regno is as follows : 

George //&^ Thirds bj the grace of God, of Great Britain, France, 

and Ireland, King, Defender of the Faith, i^c. To our Sheriff 

of Middlefex^ greeting : Whereas it is reprtfented to us in 9ur 

Court of Chancery f on the part of Wade Williams Complain* 

aniy agfiinji Alexander Mills Defendant ^ (amongfi other 

things) 
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fwtr allandjingular the Prcmifts ajorejaid^ ( i )• 
and to Jiand to perform and abide fuch order, di^ 
region, and decree therein, as to your Lord/hip 

Jhall Jeem meet : And your Orator Jhall ever 

pray, 

A. Manning (2Jf 

things) that be the /aid Defendant is greatly indebted to the 
/aid Complainant t and de/igns quickly to go into parts beyond the 
feas (as by Oath made on that behalf appears J ivhich tends to 

the great prejudice and damage 0/ the /aid Complainant ; There'" 
forci in order to pre<vent this injuftice, ive do hereby command you^ 

that you do, *i4;iihout delay, cau/e the /aid Alexander Mills /^r- 
/onally to come before you ^ and gifve /ufficient Bail, or/ecurity, im 

the/um 0/ £,^O0y that the/aid AlexzndtT Mills tuillnotgOf 

or attempt to go, into parts beyond the /eas, ivifhout leave o/our 
Jaid Court; and in cafe the /aid Alexander Mills /hall re/u/e 

to gi*ve /uch Baily or /ecurity, then you are to commit him^ the 
/aid Alexander Mills, to our next pri/on, there to he kept in 
/afe cufiody until he /ball do it 0/ his onx)n accord ; and^whenyou 
/hall home taken /uch /ecurity, you are forth*with to make and re-- 

turn a certificate thereof, to us, in our /aid Court of Chancery^ 

diflinQly and plainly % under your /eal^ together *with this Writ. 

Witne/s our/el/ at Wcftminfter, the day of 

in th/e ^Oth year of our reign • 

SiCC Obfcrv at ions on the granting of this Writ, by ^alb. Chan, 
J P, fVrns. 312; and the modern pradice of entering into 
furety. 2 Har, Prac. 204. 

( 1 } The following words are omitted in Bills for difcovery, 
and Bills to perpetuate the teftimony o/Witne/fes, as {tt poft. 

(i) fivery Bill (by order of Court) is required to be figned 
by Counfeli that no impertinent or improper matter may be 

prefented 
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In perufing the form we have here given 
of a Bill in Equity, the ftudent may probably 
be lead to join in the common remark, that 
" every Bill contains the fame ftory three 
times told ;'* But Sir John Mitjord judici- 
oufly obfervcs, upon this inliduous charge, 
that though in the hurry of bufinefs it may be 
difficult to avoid giving fome room for fuch 
a reproach, by too indifcriminate a ufe of the 
feveral parts of a Bill, on every occafion, yet, 
if the Bill be prepared with due attention, its 
feveral parts will be found to be ** perfectly 
diftincft, and to have their feparate and necef- 
fary operation '.** 

The Bill of which w^e have given the form 
in the preceding pages, is framed for the pur- 

pre fen ted to the Court. Ancientl/j it is faid, the Court it- 
felf pcrufed the Bill, before it was filed, to fee whether the 
Petition were orderly and proper, but on account of the in- 
crcafe and multiplicity of bufinefs, afterwards left it to the 
honour of the Bar. See F<ir, Rom. 91. In the Exchequer, 
however, ti.e fignature of one of the Barons ifi fiill requifite, 
before procefb can iflue. 

■ Plead. Chan* 46. 

pofc 
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pofe of obtaining a decree of the Court, re- 
fpedting fome right demanded by the Plain*, 
tiff, and controverted by the Defendant*; 
and though other Bills are perfedly limilar to 
this in their general form, yet they muft inevit- 
ably, as being exhibited under different cir- 
cumftances and for different purpofes, vary 
from each other in certain particulars, it will 
be proper to prefent the reader vi^ith the ij/1 
tinguijhing parts of fuch other original Bills as 
have moft generally obtained in pra(5tice ; and, 
at the fame time, endeavour to explain to him 
the particular circumftances under which it 
will be proper that each fhould be exhibited : 
Thus 

A Bill of Interpleader 

Is an original Bill, preferred in cafes where 
two perfons claim of a third the fame debt, or 
the fame di^ty ** ; as if rent b^ claimed of a 
Tenant by two feveral perfons, and he be ig- 

» Sec ante* p. 26. 
^ Sec 2 F. Vtz* 310. 

norant 
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norant to which it is aftually payable, he ii 
entitled to protcd: himfelf againft their fepar- 
ate claims, by exhibiting againft them a Bill 
of Interpleader (i); by which, after fetting 
forth the circumftances of his cafe, he 
prays that they may be compelled to ftate their 
refpedtivc rights to the Court. The form of 
this Bill differs from that we have already gi* 
ven, only in the Prayer^ which requires, 

That the /aid Defendants may Jet forth iff 
which of them tbt faid rent, doth of right he^ 
long^ or i$ payable^ and may interplead^ and 

■ fettle and adjiifi their faid demands between 
ibemfehes, your Orator being willing to pay 

(i) See I £7. Ca. Ahr, 80. — 2 ihid. 173 — Bunh, SOJ,-— 

A J I 

2 F. Vex. 310. But It (hould DC obfcrvcd, that in cafes oF 
hailment^ which is when , property has been bailed to a third 
perfon by the joint eonfent of both the other parties, a Court 
of Eqniiy has no jurifdidlion> as in thofe cafes interpleader may 
be compelled in a Court of Zaw ; Both Coarts> however, aft 
upon the fame principki with this difference only in its ap- 
plication, that whilil Courts of Law are confined to the (in- 
gle cafe of Bailment^ thofe of £quity extend to all other cafes 
to which in confcience and juftice it ought to be applied. 



the 
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the /aid rent to either of them to whom tbefatnc 
Jhall appear of right to be due, being indemnU 
fied by the decree of this Honourable Court ^ 
and that your Orator may be at liberty to bring 
the faid fum into this Honourable Court, which 
your Orator doth hereby offer, and is ready to 
do {i)yfor the benefit of fucb of the faid parties 
"which Jhall appear to be entitled thereto y and 

( 1 ) It is elTential in a Bill of this fort that the Plaintiff 
ofier to bring the money in queftion Into Court ; per£bna 
might otherwi(e be induced to inftitute a fuit with a view- 
only of retaining the longer in their hands the property they 
may have unjuftly got pofTciripn of. For a fimilar reafon, 
it is alfo required that the Plaintiff annex to his Bill an 
affidavit, that there is no coUufion between him and 
cither of the other parties. For. Ronu ^S^-^Prac. Reg» 
39« — In ErrirrgtoH v. Executors of Knip et al. Bunhurj 
303. The reporter fuggefts a qiure^ whether an affidavit 
be neceffary where private perfons only are Defendants 
(the Auomey General being in- that cafe a Defendant) : 
It is not eafy to imagine by what mode of reafoning 
fuch a doubt could have been fuggefted. The principle of 
the rule is, furely, as applicable to perfons of a private as 
to thofe of a public capacity ; and it could hardly occur to 
the unprejudiced eye of a Court of Equity that His Ma- 
je^y's Attorney General fhould be more liable to the 
fedudlions of fraad and collufion than pexfons of a lefs 
rievated ftation. 

. thai 



48 A TREATISE OP 

• tbal your Orator may have Juch further and 

other relief in the prcmifts as to your Lordjbip 

Jhall ftem meet^ and his cafe may require^ Ma y 

IT PLEASE YOUR LoRDSHiP to grant unto 

your Orator bis Majefiy^s ttioji gracious writ of 

Subpoena (i), &?r. (as ante^ p. 41.) and to 

fiand 

( I ) If the parties have adually commenced an adlion at 
law againft the Plaintiff, he may, previous to prayer of Suh» 
f^gna, ]^rocccd to SiQs, an J ftju/i^io/ty si&kcaMUp.^i.n.{i}, The 
form of this writ (which we fhall probably not have tm op- 
portunity of introducing afterwards) rauft of courfc be 
fuited to the object it has to efied ; as to day wafte, to quit 
poflcffion. Sec. (fee Hind, Chan, Prac. 583, and feq.) That 
for the purpofe of ftaying proceedings at law, isas follows : 

George the Third, hy the Grace of Godj of Great Britain, 
Frances and Irelandy King^ Defender of the Faith, andfoforihy 
To )<Sc ^ - MaddingtOR i //// Counfellorsy Attornies, Soli-^ 
citojrsy and Agents, and e^verj of them greeting. Whereas it 
has been repre/enled unto us in our Court of Chancery, on tht 
fart of A,B* Complainant, that he has lately exhibited hit 
Bill of Complaint into cur faid Court of Chancery againfiy^ 
the f aid C. D. Defendant, to he relieved touching the matiere 
therein contained; and that you the faid Defendant, being 

- Jer-rued nuith a nurit iffuing out of aur faid Court, commanding 

you t<f appear and anf*wer the faid Bill, ha've not a^yfed tkf 

fame, tut are in contempt to an attachment for not appearing to 

and anfnuering the faid Bill, andyet in the mean timeyou v^juftly^ 

^ as is alledged, prcfecute the faid Complainant at law, touching 

4 the 
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fimi U perform and abide fucb order, direSion, 
and decree therein^ as to your Lordjbip Jball feem 
meefg and your Orator will ever pray, ^c. 

If 

the mattert im the /aid Bill compUinei of: We, therefire^ i/g 
cimfiitratim of the premi/et, do ftri&ly etrjoin and comnumdym 
tht /aid C. D. and all and emty the perfom before menlhaed, 
under ihe penalty of t*wo hundred poundt^ to be levied on your 
mid every of your lands ^ goods ^ and chattels, to our ufe^ thai 
you, and every ofyou^ do ahfolutely defift from all further pro* 
ceedings at lanv againfi the faid Complainant, touching awy 
of the matters in tht faid Bill complained of, until you the faid 
Defendant jBall ban^e fully anfwered the faid Bill, cleared your 
coktentpt, and our faid Court Jhall make other order to the 
contrary : But neverthelefs, the faid Defendant is at liber ^ to 
call for a plea and to proceed to trial thereon ; and for nvant of 
a plea f to enter up Judgment i but execution is hereby ftayedm 
Witnefs ourfilfat Wefiminfttr this day of in the 

year of our reign. 

It fhonld be obferved> that there is this difierence be- 
tween the eftds of an injun^ion proceeding from the Coart 
of Chanceryi and the fame writ iflbing from the Coart of 
Exchequer : That an injun^on from the Coart of Chan* 
ttty will ftay proceedings only before declaration deli- 
vered ; the Defendant may« therefore^ if he has delivered 
declaration, flill go on to judgment ; though the execum 
Hon will be flayed : Whereasj an injunAion from the Court 
of Exchepter ftops all further proceedings^ in whatever ftage 
the canifB may be. 

In Chancery f if the Defendant againft whom an injan£Uoa 
is prayed be abroadj an affidavit of the truth of the Plain- 

E tiff's 
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If a fuit be inftituted in an' inferior Court 
of Equity, the authority of which is infuffi- 
cient to make an effed:ual decree upon the 
fubjedl in queftion, the defendant to fuch fuit 
may apply to the fuperior Courts of Chancery 
or Exchequer y to have the caufe removed thi- 
ther ^. The method of doing which is by 
exhibiting^ in either of thofe Courts 



A Bill of CfeRTIORARI. 

This Bill firft begins to differ materially- 
from the form we fet out with, in the claufe of 
jurifdiSion, where, after having ftated the pro- 
ceedings had in the inferior Court, and its 
inability to render juftice between, the par- 
ties, it proceeds : 

I 

tiff's alkgationfi muft accompany thq Bill. 3 Brcyw. Chan. 
Ca. 12, 24; as alfo in fome other fpecial cafes, ib» 4639 In 
the Exchequer this fecms to be required in all cafes of in- 
jun^on, whether the Defendant be abroad or not. See 
Bunh* 35. — 2 Broiv. 11. — i Foiu* Prac, 256. 

* See 1 Chan, Ca. 31. — 1 Chan. Rep. 68.-2 ih, iC9*— 
^i Fern. 178.' 
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In TENDER coNsiDERATiojf wbereof^ and for as 
much as for want of jurifdi6fion in this f aid Lord 
Mayor and his brethren the Aldermen of the City 
of London over your Orator* s witneffeSy your 
Orator is remcdilefs there i and it being agreeable 
to the rules and praiiice of this Honourable Courts 
uponjuch necejjities and defeats of jurifdiSiion in 
inferior Courts^ for this High and Honourable 
Court to remove the records and proceedings 
thereof into this Honourable Courts and to proceed 
in this Court upon the fame i and all other matters 
and things incident thereto, May it please 
YOUR Lordship to grant unto your Orator a 
writ of Certiorari (i), tobe direSed to the f aid 

Lord 

( I ) The form of this writ is as follows 2 

GboRob the Third, hy the Grace of God^ of Great Britain^ 
France and Iretand, Kingy Defender of the Faith, ^c. To 
the Mayor and Aldermen of London greeting: We, nJoilling 
fSa^ certain canfes to be certified cf and upon a certain Petition or 
Bill cf Complaint before you againft Abraham Pcttit and 
Charles Giles, Gent, at the fuit of Samuel Newland, Bfq. . 
lately exhibited and nonjo depending^ command you that the Pe- 
tition or Bill aforefaid, nvith all things touching the fame, by 
fiuhaifoe*ver other names the. fatties aforefaid, or any or either 
of them, are or is fet dc*wn before m in cur Chanceiy; truly, 

E z fully, 
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lard Mayor (fthe City of London^ and bis brethren^ 
the Aldermen of the /aid City, thereby commaiuL 
ing tbentt upon the receipt of the /aid writ, to cer^ 
tify and remove tbe records of the f aid caufe, ^c. 
and all proceedings thereupon, into this Honour^ 
able Court, And that your Orator may le relieved 
in all and ftngular tbe premifes according to 
equity and good confcience, and that tbe /aid 
defendants mayftand to ohjerve and perform fuch 
order and decree therein as to your Jjordfhip 
Jballfeem tneet / and your Orator Jhall ever pray 
(I) t3c. 

^ ' Another 

' fidtj, and exaBlyy, as in your cufiody Aty now nmain under 

jour feahy iiftinBly and openly to fend immediately ^ and tbis 

nark, that further thereof we may caufe to be done that which » 

rf right, ought to be done. WiPnefs ourfelf at Weftmitifter, 

the day of in the y^tb year of our reign* 

ScwcD Winter. 
Indorfed, '< By the Lord Iligh Chancellor of Great Bri« 

tain.'* 

Th. C. 

<< Ia the matter of Abraham Pettit, and another." 

^ (i) This Bill, the reader perceivesj prays no wot of Sub'^ 
poena, for the Plaintiff in the Bill of Certiorari bpinf the 
Defendant in the original fuit below, his oojy obje^ is 
toitay the proceedings theiej leaving it to the. originid 

Plaintiff 
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Another fpecics of original Bill by which 
a fuit may be inflituted in our Courts of 
Equity is. 



A Biii /O FSRPSTUATE TH£ TeSTIMOMY OF 

WlTNBaSES(l). 

This Bill is ufed in cafes where there is . 
reafon to fear that the evidence neceflary to 
fupport fadls which at a future period will 
probably become the fubjedl of controverfy, 

may 

Plaiatiff* to proceed or notj after removal^ as lie may jadge 
proper. 

That applications for the removal of caufet froin inferior 
Courts nay not be made for the fole pnrpofe of delaying 
jaftice, it is required of the Plaintiff^ on exhibiting his fiiU» 
to enter into a bond to the two fenior Mafteis viChdncffyp 
or Remembrancer in the Court of Excbefugr, in the penally 
of 1 00 /• to be void only ^in the erent of the Plaintiff's proving 
the fuggeilions of his Bill within a linitei time after the ie« 
turn of the writ* See Prae* Re£, 41. 

( I } To avoid objeftion to a Bill framed for this piirpofe« 
it feems proper to annex an afidavit of the circumllances by 
which the evidence intended to be pei))etuated is in danger 
of being loft^ as being a pradice adopted in other cafe^ of 
Bills which have a tendency to diange the jarifdi^on of 
a fttbje^ from a Coott of Law to a Court of Equity. Mif* 

£ 3 F/cad. 
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ThQ moil frequent ufe of this Bill is to aflift 
the jurifdidtion of Courts of Conunon Law, 
which have no power to compel tiie produc-* 
tion of deeds, &c. or any difcovery from the 
Defendant himfclf S > . . 

A feill of this nature, after fetting forth 
the matter concerning which a difcovery i$ 
fought, the intereft of the feveral parties in 
the fubjedt, and the PlaintifF*s right to the 
difcovery wanted, prays. 

That the /aid Defendant may produce the /aid 

Jettlement^ or Jet forth the fame in haec verba 

in his the faid Defendants anfwer to this ytmr 

Orator's Bill of Complaint^ May jt please 

YOUR Lordship to grant Subpoena (r), i3c. 

Thefe 

• Sec I Vez» 205. — 2 ibid^ 451. — I AtL 288, — 1 Brn^. 

469. 

f 1 } See ante p« 5 jf* n. { 1 } ; and alfi> 2 Brow. Chan. Ca» 
t*8i, Jig, — 4. fhid. 48o,— Agreeably to the pnnciph of the 
fule adverted to in a former pages (55« »• i«) that aft affidavit 
is xeqpired to accompany a Bill whenever it feeka to remove 
the cognizance of a fuit from aCoait of Law, this Bill re- 
quires the affixture of an affidavitj only where it prays> (to- 
gether 
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;' Thcfc are. the principal fpecies of mgimd 
Bfilk exhibited in our Courts of Equity ( i ) ; 
are ftiU> however, fome others, which it 
udghtbe improper entirely to omit : As, if a 
perfon be entitled to property, of % perfonal 
j^ature, after another's death, and has reafon to 
apprehend it may be dcftroyedby the prefent 
pofiefibr^ he may exhibit a Bill in a Court ^f 
£quit;y to oblige the Defendant to guarantee 
it?s -lafety by fureties : A Bill for which 
purpofc is denominated A Bill Quia Ti- 
met V 

Or, where a perlbn has a right which may 
be conttovened by a variety of others at 

gether with the difcovery ) fuch relief ag the Plaintiff would 
be entitled to at law, if the deeds, kc. were in his pof- 
Ibffion. See 3 Atk. 132, where this is faid to be the con- 
ftast diftinflion. See alfo Prec. Chan. 332. The purport 
of this affidavit muft be, that they are not in the cuftody or 
power of the Plaintiff, and that he knows not where they 
af e> unlefs they are in the hands of the Defendant. 

(1 ) Other fpecies of Bills not ufed for the purpofe of />* 
fuming a ft}it^ but which ma/arife incidentally in 'Vi% frogrejs^ 
.will be noticed hereafter* 

* See I Chan. Ca. 70, 223,— I Vtrti. igo*^ Anb* 273»— 
I Bro*wi Ch* Ca. 103. 

4 different 
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difF<?rent times, and l^y different aftions; as 
in difpiites between the tenants 'of two feveral 
manors refpcdling a right of commonage, 
&C5* he may apply to a Court of lEqiiity by a 
Bitr which is c?ilie4 A Bitl tf Peace-j and; 
the Coufit, to prevent a multiplicity of ftritsi 
will dired:- an iflue to determine the right ; 
for '* there would be no end oi- bringing 
actions of trefpafs, fince each a6i:ion would 
determine only the particular right in queftion- 
between the Plaintiff arid Defendant/* per 
Hardwicke Chancellor*. 

We began our enquiries with a fuit .infti- 
tuted on the behalf of aj&^Vi?, wiiich, we 
have feen, is commenced by Bill, exhibited 
in the name of the party Con^plainant ; but' 
if the fame fuit be inftituted on behalf, of thcf 
Crown, or of thofe whofe rights are entrufted 
to its protedlion, it is commenced by In- 
formation, exhibited in the name of the 
King's Attorney or Solicitor General, as his Ma- 
jefty's reprefentative. This, as we have be- 

■ I AtL iZz i fee alfo ih. 284, and i Vem* 22, 266, joS.— 

. . * fore 
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fore obferved S differs from a Bill little other- 
wife than in its nime ; as will appear by the 
ikeleton we Ihdl here give. 

T6t\it Right Honourable, &c. 
In FORCING, ^«te;di? unto your Lordjhip Sir Alex- 
'- i^nder Scott, Knt. His Majtjtfs Attorney G^- 
^ V^neral (i J. Thai, &c, and his Majeftfs /aid 

* ' ' Aitdmey General ( 2 ) further Jhewetb, iSc. But 

.• ! - • • , ' . 

^*Anfe p. 25. n. (i). 

« 

(i-) If the matters in litigation do not concern the im- 
rnediate rights of the Crown itfelf, but only thofe which arc 
entruftedtaits care, the officers depend on the relation of tlve 
parties at whofe inftance the fuit \& commenced, in which 
cafe** at arid -by the relation of Gabriel Shaddock , reftor 
lof.the pariih: of Sheffbrd» in the County of Warwiclc, 
and of William Mills 3niJohnPye, Chucchwardcns of the 
lame parifh, on behalf of themfclves and the reft of the 
parifliioners and inhabitants of the faid pariih/* for as the 
cafe may he) is inferted here* Sometimes indeed> though 
the fubjedl of the fuit do include the immediate rights of the 
Crown, a nominal relator is, out of tenderneis to the De- 
fendant, inferted in the information to fuftain the cofts 
(the King paying no cofts), ihoald the fuit have been impro- 
perly commenced; and this praAice is univerfally recom- 
mended by the Courts. See Free. Cbau* \^. — i Vern. 277, 
J 70.— Mi/, Flead. 25. n, (e.) 

(2) ''By the relation aforefaid," if there be a relator 
named in the £ill» 

? now 
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wyaojo it iSf ^c. In conjideration ( i ) whereof^ 
(3c. To the end therefore, £s?r. prccifely as in 
the Bill we originally gave*. 

The Bill or Information being duly pnr^ 
pared^ figned by Council^ and fairly eogrollipii 
upon parchment^ it is depofited in the office^ 
of the Six CtERKs^ if exhibited in Chancery^ 
or if in the Exchequer, amongfl the records 
of that Court, there to remain in perpetuam 
ret memoriam / and this is termed fiUng a Bill 
in Equity. The next ftep in the progrcfe of 
' the fait is the Defendant's appearance. 

* 

. (i) It is obfervftble, that mall the forms of ItrforiMtimf 
.to be met withjn thef boeks^ the epithet TEKDBRiaancxei 
jlo COM 8 1 D B iTA TiON iQ Bilhi U lavatiablj emitted* 

* k% fee Appindix. 



Of 
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Of Appearance to a Suit in Equity. 

UPON the Complainant's Bill being filed 
in the manner we have juft mentioned^ 
the writ of Suhpctna ( i ) iffues out of the Law 
fide of the Court, requiring the Defendant (as 
prayed in the Bill J to appear and anfwer the 

charges 

(r) This writ anfwers to the Citatio cenh eU caufis in the 
Civil Law (fee Gib. Cod. T« xliv. c. 2«). It was firft applied to 
ibe purpofe of compelliog an appearance to a Suit in Equity 
io the reign of Richard XL when Eijhnp Waitham, then 
Chancellor^ appears to have adopted it in purfuance o^ JUiU 
Weft. ii. G. 24* which (to prevent the mukipHcity of peti- 
tions to Parliament for the formation of writs adapted to 
iiich new cafes as were daily arifing) ena^d that *< juo/M" 
cmnqae de catero e^ewerU in Cancellariay quod In nno ca/u refe^ 
ritur breve, et in ewfimili cafu cadente fuh eodemjure, ^ Jim'di 
indigente rtTnediot nm referitur^ concordent clerici de CanceUarin 
in bn<vi faciertdoJ\ This Writ was always vehemently op- 
po&d by the Courts of Common Law ; and having fome*- 
timcs, it feems, been iifued upon groundlefs allegations, it was 
ena^d by 1 5 Hen. VI. c. 4, at the inftigation of the ComoionsA 
that no Writ of Subpoena (hould be granted in future tiU 
forety had been found to anfwer to the party aggrieved foe 
his damages and expencesj in cafe the Plaintiff failed to 
Make good the charges in his Bill, This fecurity, how« 
ever, has long fallen into dtfufei (a matter there is frequently 
jg:a£oKi to lament) and is now required only in cafct wheie 

Che 
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charges alledged againft him. The form of 
this writ> in Chancery^ is as follows : 

Subpcena to Af'pear and AnSWer in Chan- 

CERYi 

V 

_ ■■ • 

Gegrgei ibe Thirds ly the Grace of God, o/" Great 
Btitain, France, and Ireland, King ( i J, Defen-- 

def 

the Plaintiff cither refidcs abtoad, ot is likely foon to quit 
the kingdom. 

A cuftom formerly prevailed (though contrary to the 
more Ancient prance) of iffuing the Subpoena before the 
Bill had been filed : this gave rife to the ftatute of 3 and 
4 Antiy c. 16. by which it is provided, that '^no Subpoena ^ or 
any other proCefs for appearance, do iflue out of any Court 
of Equity till after the Bill be filed with the proper officer 

> 

in the refpeftive Courts of Equity, fexcept only in cafes df 
injundlions to ftay wafte or proceedings at law, in which 
cafes, therefore, it may ftill be done) and a certificate thereof 
granted by the proper officer ;" and as a ftill further check 
tn this pra6lice, it remaihs an order of the Court of Chan-^ 
€eryy that *' all Bills there filed (hall be dated on the day they 
aire brought into the Six Clerks Office." It is to be ob- 
ferved, however, that neither the ftatute nor order have en- 
tirely put a flop to this mode of proceeding, though it is 
always done at the riik of coils. 

( 1 ) As thefe feveral titles were fucccffively introduced 
into our legal proceedings at the times when each^waa 
icfpcdivcly affumed by the Sovereign, the two firft in right 

of 
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der rfibe Faith ^ and fo forth (i ), To Edward 
Willis and William Willis (2) greetings for 
certain caufes offered before us in our Chancery^ 
we command^ and ftri£lly enjoin^ yotiy that laying 
all other matters afide^ and notwitbftanding any 
excufe^ you and each of you perfonally be and 

« 

of conqueft> and the laft at the gracious requefl of his HoH- 
nefs Lto. X« it is prefumed that an addition will now agaia 
take place by the introduAion of «« CorJicaJ* 

(i) Viz^ Duke of Bruttpwick and Lunenburg^ and 
Knight Trcafuiei and Eleftor of the Holy Roman Em- 
pire* 

(2) Three Defendants only (of which a man and his wife 
together are deemed one) are in Chancery allowed to be infcrted 
in the fame Subpoena ; the rcafons for which, as given by GjL 
hert {For. Rom, 39,) are, that ** the Plaintiff may not put ia 
an abundance of Defendants, in order to terrify and vex 
them> and that miflakes may not be made in tranfcribing a 
multitude of names in the label" — Reafons which, though 
adopted by fubfequent writers, the reader may probably 
chink femewhat trivial* It is in truth difEcnlt to account 
for all the minutiae of this fort which pervade our legal pro- 
ceedings; few of them, probably, are fan^ioned by any 
other reafon than this, that as fome rule mud neceifarily be 
purfuedi it was in mod cafes thought better to adopt that 
which happend to prevail at the time, than eftablifh a new 
one. In the prcfcnt inftancc, the re^enut might poflibly hav« 
Iscen adverted to. 

appear 
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appear before us {\)^ in our /aid CJboMcery^ m the 

day of next^ (or immediately 

on the receipt of this Writ) {^) wberefoever 

ii Jball then ^^ (3), to anfwtr concerning thqfe 

(1) The reader will recoUeA that equitable caafes were 
originally determined by the King in Council. 

(2) The return of a Subfana may be either ordinary or 
extraordinary : The wrdmmy ittam it always on fome day 
certain in Term (that it to fay,, one of the common retom 
days). ThevarA//0M having* at the original cosftttntkn 
of the Termsi been appropriatedi thofe of Hiltny^ Eafier^ and 
Michmlmas. for the duties of devotioui preparatory to the 
feftivals of Lent^ Wbtt/uutidf, and Chriftmasi and that of 
trinity for the purpofe of colleding in the produce of the 
earth; but the extrtnrdinary leturn* which is (b called becaiife 
it can be had only by application to the Courts grounded on 
an affidavit of the Defendant's reiiding within ten miles from 
London^ may be on any day in macathfi^ perfons refiding 
within that diftance of the Court being able, it wasfuppofed, 
to leave and return to their avocations without any material 
inconvenience : And in thofe circumftanceS) if expedition be 
required^ it may (agreeably to the rules of the C«m^ Law) be 
made returnable immediately^ which always fjippofes great 
urgency ; but no Subpana can be made returnable immedi- 
ately in Term^ bccaufc every day being then a day of ap- 
pearance^ no fuch extraordinary expedition can be neceflaiy • 
See Gil. 28> 38, in Author G^//* and Sfilm. Gkfu U 14* Alfo 
Itar, Prac. 196. Hiudm 78. 

(3} The Court of Chancery) like the Courts of Common 
Law, havii.g originally been ambulatory^ and followed the 

perfoa of the King* 

things 



\ 
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things wbicb Jball he then and there objelfed to 
you, and to do further, and receive, what our 
/aid Court Jhdll have conjidered in this behalf, 
and this you may in no wife omit under the pe^* 
Jialty ( 1 ) of one hundred pounds, and have there 
this Writ. Wiinefs ourfelf at Weftminfter, the 
day of in the 33^^(f^r of our 

rtifft. 

CaURTENAY. 

indorfed " By the Court, toanfwer at the fui( of 
James Willis et ah'* 

And upon the label (2) — '' To Edward Willis, 

to appear in Chancery, returnable the . day 

cf at the fuit of James Willis 

et air (3) 

• An 

(i) At the time this Writ was framed, all jadicial 
procefs ran in the Latin tongue. This part of tha Writ 
having been then exprefled by the words Sub and pcena, gave 
rife to its prefent name of Suhfcena. 

(2) The label, the reader perceives, is an abflraft, as it 
were, of the Subpoena, as it relates to each Defendant : it is 
written upon a flip of parchment, and annexed to the 

Writ. 

I 

(j) WJjere there are more Plaintiffs than one, it is ufual 

to indorfe the Writ in this manner; which is held to be 

' F fufficient 
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An Exchequer Subpcena differs fomewhat 
from this^ and b a» follows ; 

Subpostta U APPEAR and answitr in the Ex-^ 

CHEQUER. 

George the Third, &?r. To Edward Willis and 
William Willis ( i ), greetings we command and 
Jiridly enjoin you, that all excufes apart you 
appear before the Barons of our Exchequer at 
Weftminfter, on the day of (or 

immediately after the return of ibis our fFrit) ( 2 } 

io 

fufficient notice to the Defendtot, as an appearance to onr 
of tike Plaintift will be an appearance to the reft* 

{ 1} In the Chancery Subpeeaa^ we have ieeUj 4^/irp,63«n« 2« 
that the number of Defendants permitted to be ii^erted in 
one Writ is confined to three; in this of the Exchequer 
fcur a;re allowed. 

(2} The range of the Court of Chan^^evy within whicb 
the SubpcgHa is allowed to be returnable inunediaulyi iu th^ 
Vacations, we have faid is ten m^es ; in the £x<;heque( it 
was formerly fifteen : the reafon of this di^erence Qdkert 
afiigns. to bcj that as the Chancery was ambulatory with the 
King, and the Court of Exchequer fixed at the receipt at Lon- 
don, the Court that was ftationary, took a larger range than 
that which was ambulatory; fee Fqt, Rom.^^. But, the prac- 
tice feems to have been fince perverted, as the circuit of Sub^ 
fanas returnable immediately in the Exchequer i% now only five 

miles^ 
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to anfuoet us conceiming ceriam articles then and 

there on out behalf to be objeSled againft you, 

and this in no wife omit^ under thd penalty of 

one hundred pounds, which wejhall caufe to be 

levied upn your goods and chattels, lands and 

tenements, to ourufe,tfyou negle£i this our pre--' 

Jent commands Wtinefs the Right Hon. Sir 

Archibald Macdonald^ Knight, at Wcftmin- 

ftcr, the day of in the year of 

our reign. 

Eliot* 
By the Barons> 

Indorfcd ''At the Suit of]^mti Willis by Bilh*' 

Fowler* 

Label — ** To Edward fVillis, returnable in 
the Court of Exchequer at tVeJlminJier^ 

tniksi and the fame muft iffae either within the Term^ 
or a limited term after it ; for in this Court a Subpoena re<* 
turnable immediately cannot iflue in a Vacation, except 
ftom the laft day of any Term> until the end of the Sic« 
cings after fuch Term ; in which cafe^ by order of Court 
made iiti, the Clerks are empowered to iffue procefs of 
Subpoena returnable immediate upon Bills againft perfons re- 
ading in» or within five miles of London, a proper affidavit 
having been previoofly filed of fuch refidence* S:e /W« 
Frac. 1J5. 

12 on 
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on the day of next, lt>r im- 

mediately after the receipt hereof} at the 
fuit of James Wil/is. By Bill. 
King's Remembrancer's Office, 

» 

F. 

t 

But if the Defendant be a Peer, or Peerefs, 
of the realm, or a Lord of Parlianient, inftead 
of the Writ of Suhpxna in the firft inftance, a 
letter under the fignature of the Court, is 
tranfmitted to him, acquainting him of the 
exhibition of the Plaintiff's Bill'(i); of 
which an office copy is at the fame time deli- 
vered to him. This letter is ftiled a Letter 



(1) The prafticc of fending Letters Miflive to Peers pre- 
vious to the procefs of Subpoena, is faid to have been firft 
introduced about the i6th year of Eiizabeth : Lord Bacotit 
Chancellor, appears to have been the firft who adopted this 
polite method of acquainting his order with the proceed- 
ings which had been inftituted againft them ; and it 
has continued ever fince. See Seld» i543» — ^or. Rom. 65. 
-^Frac. Re^, 341. It is obfervable, that a fimilar prac- 
tice prevailed in the Roman Law, where, if the Defendant 
was perfona illufiriSy 'vel clarijjima^ he was cited in writing as 
being more refpedful than the ufaal mode of citation, ohiori^ 
collom See Fou Rom. 23» Alio Hor. Sai* lib. i,S.g, /• 75. 

Miffive^ 
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MiJJive, and, in Chancery^ is conceived in thefe 



terms : 



A Letter Missive in Chancery. 

My Lord, 

It. appears hy a Petit ion, a copy of which is here-* 

' withfent you, that James Willis an Infant, has 

exhibited his Bill in the High Court of Chancery 

againjl your Lordjbip, and dejtres your appear^ 

ance thereto on the dav of next : 

Wherefore I do, at his requeft, (according to the 

manner ujed to perfons of your quality) defire 

your Lprdjhip to take knowledge thereof, and to 

give orders to thofe you employ in fucb matters 

for your appearance to the f aid Bill accordingly. 

lam. 
Tour Lord/hip^ s humble Servant, . 

Thu^low, C, ■ 
Tathe Right Hon. Henry 
Earl of Cadogan. 

In the Exchequer the cuftomary form is a$ 
follows : , • 

r 3 A Letter 
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A Letter Missive in the Exchequer, 

^0 the Right Honourable Henry Earl of Qjy, 
dogan^ 

May it pleafe your Lordfiip^ 
After our hearty commendations to your Jjordft>ip; 
Whereas there is an Engliyi) ( i ) Bill exhibited 
in bis J^jejtfs Court of Exchequer at Weft- 
minftcr agaitift your Lor^ip^ by James Willie 
M Infant : We have therefore thought fit to 
give your Lurdjhip notice thereof rather by tbeje 
our Letters^ than by, awarding His Majejifi 
ordinary procefs againjl you ; wherefore theje 
are to pray your Lordfiip to give order for tbe^ 
entering of your appearancf on the day 

of nexty and the putting in your an^ 

fvQtr according to the ufual courfe with all con- 
venient fpeed 2 of the which nothing doubting 
but that your Lordjbip will have the care and 



(1} A Bin in Equity is ftiled an Enghjh Bill, in contn- 
diflinAion to Bills and other proceedings in Courts of Law, 
which were formerly in the Latin or Norman French tongues. 

regard 
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regard which thereunto afpertainetbi tve bid 
your Lord/hip heartily farewell. 

Tour Lord/hip* s very loving friends^ 

Arch. Macdonald, 
A. Thompson. 
Wcftminfter, thefirfiday ?/^July, 1794* 

It is to be obfcrved, however, that thefc 
Letters MiJJi*ve are no procefs of the Court ( i ), 
but mere complimentary notices, which the 
Pefendant may attend to or not at his 
pleafure. If he appear, it is well, but if 
not, a Subpcena mull be iflued againft him, as 
in common cafes ( 2 ) • 

The Subpcena having been properly ferved 

( 1 ) But though a Letter Miffive ts no procefs^ it is hel(l to 
give priority of fuit to the Plaintiff who procures it. Se^ 
Bunb, 124. 

(2) The reafbn of its being neceffary to iflbe a Suhfoend^ 
in cafe of inattention to the Letter Miffire, is»that allfub? 
fequent proceedings to compel aii appearance, are fo many 
proceffes of ctrntempt^ founded on a difregard of the Seal of 
tht Court : They cannot, therefore, be awarded on difobe- 
dience to a Letter Miffive only, which, being a mere /;r 
grtaia notice^ can induce no fuch contempt.^ 

F 4 oa 
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on the Defendant { i ), he is bound to ap- 
pear (2) and ^nfwer the charges alledged 

. againft 

(i ) The method prcfi?ribfd by the praf^icc of the Courts 
for the feirvicc of the Subpoena^ is by leaving the body of the 
Writ, if" there be biit one Defendant^ either with the party 
himfelf, or at his ufual place of refidcncc ; but if there be 
more than one Defendant, the label only of the Writ is given 
to thofc who arc firft ferved, and the body referved for the 
laft Defendant; the reafon of thig is, that the body of 
the Writ may be (hewn to the feveral other Defendants to 
whom the labels are given, as they are not obliged to pay 
obedience to the labels unlefs the Writ itfelf, under the 
Seal of. the Court, be at the fame time (hewn them. If 
the Defendant be a member of Parliament, it is the pradice 
to accompany the Subpoena with a copy of the Bill, which 
TOuft be figned by one of the Six Clerks of the Court. 

N. B. Service on the wife is, in thefe cafes, held to be 
fufficient notice to the hu(band, they being deemed in 
law but one perfoii. Barlcw v. Baker, Cary'^-j^^ — PiL 
grime v. Ready ibid. ill. In For* Rom. 41, there is a 
qiuerey whctjier fuch fervice, though good in the Exchequer^ 
be fufficient in Chancery^ But there feems to be no room 
for fuch a doubt ; the praftice of both Courts, is in this 
ififped the. fame, and the authorities here referred to are 
both in Chancery • 

(2) Andcntly the mode of Appearance (agreeably to the 
word itfelf) was by the Defendant's adiual attendance in 
Court, where, in fome cafes, he was to appoint a refponfalis^ 
or attorney, in open Court before the jufticcs ; and in 
thofc cafes no attorney could be received but who ^as io, 

appointed : 
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againft him by' the Plaintiff's Bill, within the 
time limited by;thc courfe of the Court ( i ) ; 

or 

• • • . 

appointed : in other cafes the attorney was appointed by 
writ, or letters patent under the great feal, commanding 
the juftices to admit the perfon therein named to ad as the 
party's attorney in fuch particular caufe : as, «« Rex Via^ 
comiti Saluiem : Scias quod N, pofuit coram me R, loco fuo ad lu^ 
crandum n}el perdendum pro to in placito l^c. qtiod eft inter cum et 
y. de una carucata terre in <viUay ^c, et idea tibi pracipio quod 
fradiSum R* loco ipjlm N, in placito ilk recipias ad lucrandum mel 
ferdendum prp eo^ &c, and if fuch writ or letters could not be 
jobtained, the party was obliged to appear perfonally in 
Court, de die in diem^ till his Suit was determined ; but, by 
fiat, JVeJi. 2, (13 Ed* !• f. I o.)^^»^ra/ at tomies, appointed for 
the purpofe of conducing any Suit or other matter indefinitely, 
appear to have been allowed of; and, in the 20th year of 
the fame king« the chief juftice and his fellow juftices, 
were efpecially required to appoint from every County, 
atiornatos ^ apprenticios qui curiam Jequantur^ et fe de negotiit 
in eadem curia intromittant, et alii non* See Glan, lib* 12. €• 
1,3. z Infi^ 378, Gil. C. P. 32. I Ree^. Hift. 169. 2 
ib. 284. 'T\^t prefint eafy and convenient method of con- 
ducting Suits by attorney, gradually obtained by the in- 
dulgence of fucceffive Icgiflatures, founded on the perpetual 
advancement of fcicnce and trade, and the confequent re- 
finement in manneis. 

( I ) This, in Chancery, is now four days after the return 
of the Subpoena, if the Defendant refide within 20 miles of 
London, and eight days if above that diftance ; and that 
whether it be returnable immediately or otherwifc. Sec 1 
Har. Prac. 220, Butj in the Exchequer^ if the Subpoena be 

returnable 
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or compulfory procefles will be awarded 
;igainft him for contempt, in neglefting the 
requifition of the Subpxna. The firft of thefe 
proceffes is an Attachment^ which is in the na- 

tctumablc immediatelji the Defendant muft appear on the 
mtxt day after the return ; upon the feconi day after pro. 
cefs returnable on a day certain ; and on tht fourth day after 
tytxy common procefs. , See i Fo*w. True. 214. In the Civil 
Law, after fervice of the Citation, the Defendant was alloir- 
ed fo much time, in which to appear, as \^* ad tocum citatum 
commode <venire pojei.** Which was reckoned by days journeys 
«f 20 miles each ; and from hence the firft rule in Chancery 
was, that if the Defendant refided withfn 20 miles of 
Town, he was to appear in fmr days after fervice of the 
Suhpcgnoy (three days being allowed him td prepare him- 
self for his journey/ and thefe anfwexed to the dies perendini 
of the Roman law, and the quatuor dies pofi of o\xi own Com- 
mon Law; but if he lived within 10 miles of the Court, 
when the Citation, as with us, was immediate ^ he was to ap- 
pear within t^wo days, that being conljdered by the Civil" 
Law and Chancery as an immediate citation, which was fhor- 
tened by one half 5 but, in the Exchequer^ two days only 
were allowed in the firft cafe, and when the rl&rurn was /w- 
mediatCf the Defendant's appearance was required on the very 
next day after procefs. See For, Rom, 29 and 30. The reafon 
of more expedition being required in the Exchequer than in 
Chancery, appears to have been that as fh« Court of Excher 
quer was originally inftituted for the fole purpofe of reco- 
vering dues belonging to the Crown, the high prerogative of 
thofe times expedted a more ptooipt obedience thaa was re- 
quired in' common cafes* 

tur« 
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txirc of a Capias at Common Law ( i ) ; and h 
4iredlcd to the Sheriff, commanding him to 
atiacb, or take up the perfon of the Defendant 
^nd bring him into Court (^j« 

The form of this Writ, in Chancery^ is as 

follows : 



( 1 ) The Attachment anAvers to the apprehenfio realls of the 
Roman law^ which followed ^tfrimnm ^ fecundum decretum 
upon a citation from a pUheiaki and iismediatelf a£ter the 
citation it&lf from the Ptina^ The Subpana being with us 
the citation from the prince, the Defendant is immediatjcly 
contumax, on difobedlence ; the Attachment, tlierefote, otap^ 
ftthtvfo rtatiSf fblk>wi. It difiers from the Capiat at Common 
Law in this^ that upon a cepi corpWy returned on a Capias ^ the 
Sheriff is obIijg;ed a^ually to produce the body of the De- 
fendant in Court/ or he is liable to be amerced under ^tat. 
Wtjtm t. c. jg^biit in an Attachment it is fofficient if he detain 
the Defendant in coftody till compliance. The words of the 
Attachment, being only <' quod habeas ejus corpus ad refpmden^ 
iumy and not as in the Capias^ " qwd habeas corpus ejus coram 
nobis tf</ re/pondendum. The reafon of which might be, that as 
the purpofe of the Attachment was merely to punifh the De- 
fendant for his contempt, its end was thought to be fuffici- 
ently anfwered by his imprifonmcnt. See For* Rom. 82. 
This difference in the original nvording of the two Writs 
feenis to have been oveiiooked lit the modem tranflafion* 

{z) See/e/?/.79.iu(0. 
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- * * * * 

An Attachment in Chancery. 

George tkcThird^ hy iht grace ef God, of Grezx, 
Britain, France^ iznrf Ireland, King\.I>efender 
of the Faith, and fo forth. 

To the Sheriff of Wiltfliire ( i ), greeting : we 
command you to attach Edward Willis, fo as 
to have him before us, in our Court of Chancery, 
zvherefoever the faid Court Jliall then be, there 
to dnfwer tofts^{l)i as well touching a contempt^ 
which he^ as it is alledged, hath committed a- 
gainjlus, as alfofuQh otfier^ matters asjhall be 

' then kid to bis. charge (2).; and further to 
abide fuch order as our faid Court Jhall make 
in, his behalf ; qnd hereof fail not,, and bring 
this Writ with youn Witnefs omfelves'dt We^-- 

• ■ 1 • -..,.- , , 

• • r » 

(i) In dircfting the Attachment, regard is fo be had to 
the particular jurifdidlion of privileged placesi 2ts the Cinque 
Ports, Counties Palatine, &c. The reader may find various 
forms of this Writ, as adapted to different parts of the king- 
dom, in 2 Buri, Pleas Exch. i8. 

(2) See /2»/^p. 75. n. (1). 

(3) Becaufe, though theprocefs of Ajft^chmcnt iffues fot 
contempt, in not appearing to the Suhfcena^ yet, when the 
Defendant is once apprehended^ he niuft anfWer to the Bill, as 
i^eU as clear bis contempt. 

minfter, 
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minftef, the day of ( i )^ in 

tht y^thyear ojourrtign. 

Arden, 

Winter. 

Indorfed, ** By the Courts at the Suit of James 
Willis, ybr want of appearance^ (or anfwer). 

\j^t\—Tothe Sheriff of Wiltfhirt. An Attach^ 
ment againJI Kdw2ird Willis yar not appearing 
at the Suit of James Willis, returnable in, fc?c. 
(2). 

In the Exchequer it is thus : 

An Attachment in the Exchequer* 

George the Thirds Gc. To the Sheriff of Wiit^-, - 
greeting : we commandyou that you omit not, hy 
reafon of aiiy liberty y hut enter thefame^ and at^ 

(i & 2) By the courfe of the Court there are to be 15 days 
becvi^eenthe ujie and re/urn of the Attachment (as alfo of every 
other procefs of contempt} and thefc 1 5 days are to be /W»- 
foveo£ the day of return, and exclufi<ve of the day of the tefie. 
fiotif the Defendant refide within 10 miles of London, ic 
inay> on motion to the Chancellor^ or petition to the Mafter 
of the Rolk» be made returnable immediately. 

tach 
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tach Edward Willis (i),by his body, •mherefoever 

you Jliall find him in your Bailiwick ; and him 

Jafefy and fecurely keep, fi) that you -may have 

him before the Barons of our Exchequer, at 

Weftminfter, on the day of ( 2 ) 

next, to anfwer us concerning divers trefpaffes^ 

contempts, and offences, by him lately done and 

. committed ; and that you then have there this 

Writ. Witnefs the Right Hon. Slir Archibald 

Macdonald, Knt. at Weftminfter, the day 

<f ( 3 )» ^'^ ^^^ 3 ift* y^^^ of our reign. 

By affidavit (4), and by the Barons. 

EnoT# 

Indorfed ^' at the Suit of James Willis, fat 
warU of appearance.'^ 

(1) By order bf Court no more than four Defendants are 
to be inferted in one Writ. 

(2 & 3) This Attachment maft be tefted and made returnable 
ih Term. In all proceffes of contempt^ in the Exchequer^ it is 
fequifite, by rule of Court, that there Ihould be in Lo/ntsu 
and Middlefex and other places within 15 miles of the Codrf, 
fix days between the tefte and return of the writ ; and in aH 
other Counties^ within 60 miles of London, 15 days, unlefs 
an immediate return be obtained by exprefs application tathe 
Court. See i Fonn. Prac. 147. ^ 

(4) Viz. Affidarit of the fervice of Suhpcena. 

Upon 
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Upon thefe writs the flierifF returns cither 
cfpi corpus, I have taken the Defendant, or 
non eji inventus, he is not to be found • If the 
Defendant be apprehended ( i ), he is detained 
in cuftody till he enter his appearance^ and put 
in his Anfwcr to the Complainant's Bill ; or, 
on refufal, ^n habeas corpus is awarded, com- 
manding the Sheriff to bring him into Court, 
or a Meffenger of the Court is difpatchcd for 
the purpofe ( 2 ) . But in the Exchequer *• there 

is 

(i ) It u to be obfcrvcd, that though the Attachment jfua 
againft all perfons indifcriminateiy, yet it is tiot executed xn^fym 
the perfons of Feers^ and Lords or Members of Parliament^ 
thofe periods beings for reafons of policy, privileged from 
every (pecies of arreft ; and the ufe of the attachment if. 
fuingj is only for the purpofe of grounding the fubfequent 
procefs of fiqueflrathn^ as we (hall fee hereafter. The fame 
BOay likewife be obferred in refpedt of Infants, upon whom 
the Attachment, though fealed and entered as in common 
cafes, is never ferved ; but an order of Courti founded on 
the attachment, is made tobring the infant into Court, where 
a guardian is appointed to defend his Suit. 

(2) The Sheriff, having gone to the extent of his authori- 
ty when he has taken the Defendant, he cannot remove him 
out of the County, without a fpecial mandate for that pur- 
pofe. See 2 Atk. 507, 2 Peer Wi!» 301. 2 Brow. Chan. Ca. 
1*81. The praftice of moving for a meflenger was formerly 
4 confined 
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is a rule given of four days to bring in the 
body, that the Defendant may do it at his own 
charge if he pleafes, by an baieas corpus pur- 
chafed by himfelf ; and if he do not remove 
himfelf within thofe four days, then a mef- 
fengcr will be awarded upon motion ; and this 
is by a particular prerogative of the Court of 
Exchequer, that the Plaintiff, who is. the 
king's debtor, may not be delayed*." 

But if the SheriiF return non ejl invenlus, art 
additional procefs is awarded againft the De- 
fendant, an Attachment with Proclamation, 
which, befidcs the ordinary form of Attach- 
ment, direfts the Sheriff to caufe public pro- 
clamations to be made throughout the County 
to fummon the Defendant, on his allegiance, 
perfonally to appear and anfwer the charges 
brought againft him \ 

confined to the cities of Loudon and Brjftol, on account of 
the amerciaments in thofe places belonging to their refpedl- 
iv^ Corporations ; but a meflenger is now fent indifier- 
ently to all parts alike. See i Vem» 154. ibid. 344. 2 Atk. 
507. 

* See For* Rom* 71. ^ See 3 Bloc. Com, 444. 

The 
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The form 6f this Writ in Chancery i5 as foU 

lows : 



19 

An Attachment with Proclamations iti 

Ghai^cery; 

George the Thirds by ike grate ofGod^ of Ghai 
Brit§in^ France, and Ireland King, Defender 
d/ihe Faith, ^c^ to the Sheriff of Berkfhire, 
greeting : We conhmdnd j^oit, on our behalf, to 
caufe public protlamation to be made ih all places 
ioithin your Bailirbicii as iuell within liberties as 
v)ithotU, wherefoevir youfhall think it tnofl conve^ 
nient, that Edward Willis do upon his alUgi^ 
ance oh the day of 

peffonally appedr before us, ih buir Court of 
Chancery, wherefotver it Jhall then be ; ani 

« 

iteverthelefs, in the rHean time, if you can find 
the faid Edward Willis^ attach him fo ds to 
have him before us, in our faid Court, at th^ 
time before mentioned, there to anfwer to us^ as 
well touching a contempt, 6?c. (as in the fingl^ 
Attachment.) 



In 
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In the Exchequer the form is nearly the fame. 

An Attachment wiib Proclamations w 

. the Exchequer* 

George, 3c. To the Sheriff of Berkfhire, greet-^ 
ing : We command you, that you omit not by rea-^ 
Jon of any liberty, hut enter thefame^ and make 
public proclamation infuch places in your Baili-^ 
wick as you fhall think mdjl convenient, thai Ed- 
ward Willis do,, on pain of his allegiance which 
he otuethto uSyperfonally appear before the Barons 
of our Exche^er, at Weftminfter, on the 
* day of next ; Ani^ in the mean timcy 

emit not by reajbn of any liberty, bui that you 
enter the fame and attach,, 6?c. (as in the fihgic 
Attachment.) 



Should this Writ alfo be returned mn eft im^ 
vintus, and the Defendant ftiU remain in con- 

ft 

tempt, a Commiffion of Rebellion is awarded 
againft him for not obeying the king^s pro-- 
clamations, according to his allegiance.. 

This 
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' This comhiiflion is tifually directed to four 
commiffioncrs " therein named, who are jointly 
and feverally commanded to attaich the Defen- 
dant, wherever he .may be found within the 
kingdom of Great Britain, '' as a rebel and 
contemner of the king's laws and government, 
by refuting to attend his fovereign when 
thereunto required (i)/' 

The form of this Writ is nearly the fame in 
both Courts, and is as follows : 

A Commission 5/" Rebellion in both Courts. 

Geoug^ tht Thirdi by the grace of God, of Great 
Britain, France, and Ireland King, Defender of 

^ See 3 Btac^ Com* 444. 

(i) Thc.reafon given by Gilbert for this process being di- 
reded to Commiilioners under the great feal, and not, like 
the Writ of Attachment, to the SheriflF, is «* That the 
Defendant is a rebel and contemner of the laws, and to 
be dealt with as fuch ; and as the Sheriff cannot be fuppofed 
capable of executing all the procefifes dire^ed to hira in 
perfonf it may be inconvenient to trud fo great a power 
with the Deputies of his appointment ; and therefore the 
Court appoints its own commiilioners, who are entrufled to 
do every thing very carefully* and are anfwerable to the 
Court for their mifcarriages." For. Rom. 77. 

C 2 tht 



/ 
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the Faith, &c. To Bambcr Tyler, William 
Fowler, John Miller, and Thomas Porter, 
greeting : Whereas , by public proclamations made 
on our behdlf by the Sheriff of Middlefex, in 
divers places of that County, by virtue of our Writ 
to him direHed, Edward Willis hath been com- 
manded upon his allegiance to appear ieftPre us 

N m our Court of Chancery, at a certain daj^, now 
pajl ; yet he hath manifejlly contemned our faii 
command; there/ore we command you jointly 
and Jeverally to attach, or cauje the Jaid Ed- 
ward Willis to be attached, viberefoever he 
Jhall be found, within our kingdom of Great 
Britain, as a rebel and contemner of our laws, 
fh asto have him, or caufe him to be, before us in 
our f aid Court, on, (3c. whcrefoever it Jhall then 
be ; to anfwer to us, as well touching the faii 
contempt, as alfo fuch matters as fhall he then 
and there oijeSed againfl him : and further to 
perform and abide fuch or4^r as our f aid Court 

Jhall make in that behalf: And hereof fail not. 
We alfo herebyflriHly command all andfinguldr 

. Mayors, Sheriffs, Bailiffs, Conflables, and Pi^^ 
mr oncers and loyal fervants and fubjeBs, 

whovi'^ 
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nAomfoevtr^ as well within liberties as without, 
that they, by all proper means, diligently aid > 
<md ajjijiyou, and every one of you, in all things 
in the execution of the premifes. In teflimony 
whereof w€ have caufed thefe our letters to he 
made patent. Witnefs o^iffelfat Weftminfter, 
the day of in. the ^^h year of 

4ur r^eign. 

Arden, 
Winter^ 

A Serjeant at Arms* 

" Upon a fimilar return of "w» efi inven-!' 
tus,^' upon the Commiffion of Rebellion^ the 
Court difpatches a Serjeant at Arms ( i ) in 
■fcarch of the Defendant : This is ofdered on 



(i) The Seijeant at Arms is an officer of the Court of 
Chancery^ granted for life> by patent from the king. His 
office is to attend upon the perfbn holding the cuilody of the 
great fealj and to execute the orders of the Court agamft 
thofc who in any refped contemn its jurifdidion, Prac. Reg, 
352. A fimilar officer^ likewife* and under the fame name* 
attends upon the Equity fide of the Exchequer. 1 Pow. 
Prac. 164. 

G 3 moti99 
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motion to the Court, grounded on the return 
of the Commiffion of Rebellion ( i ) , 

If the Defendant is taken upon any of thefe 
proccffes, he is eommitted to the Fleet or 
other prifon> till he enter his appearance ac-. 
cording to the forms of the Court ; ^nd alfo 
clears his contempt, by payment.of the cofts 
incurred by his contumacious behj^viour. But 

( I ) The preceding proceiTei of Attachment and Corn* 
miffion of Rebellion^ are iffued as of coarft^ without any appli- 
cation for the purpofeto the Court; becaafe the office from 
which thofe writs proceed i$ that in which the appear- 
ance of the Defendant is entered and recorded. The in? 
efficacy of one procefs^ therefore, to bring in the Defendant^ 
is a fufficient fandion for them to iiTue the other* fiat the 
Serjeant at Arms, being a fpccial melTcnger of the Court, 
cannot be difpatched without its exprefs authority j and it 
muft appear to the Court, •< that the common minifters of 
juftice were not able to take the party, before they have re- 

■m 

courfc to this extraordinary method;" for which reafon, on 
moving for a Serjeant at Arms, the Commiffion of Rebellion 
is always produced, and (hewn to the Court. Sec F^r. Rami 
79 — &i. And the reafon of this procefs being obtained upon 
motion, is, '^ that there is nothing to ifTue under the great 
feal ; fothat fince there is no procefs under the feal to make 
it a record of the Court, there muft be an aft of the Court to 
fend the Serjeant at Arms.'' 

4 ' if 
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if he likewife elude the fearch of the Serjeant 
at Arm*/ a Sequefiratim iffue$ ( i ) . This, like 
the Commiffion of Rebellion, is awarded on 
motion, grounded on the return of the Ser- 
jeant at Arms; and is diredled to certain 
commiffioners therein named, authorizing 
and commanding them to poffefs themfelves 
of all his perfonal Eftate whatfoeVer, and the 
rents and profits of his real Eftates, until fa- 
tisfa<a:ion be made of the Plaintiff's demands, 
and the Court fliall further order* 

\ 

The fbrm of this Writ in Chanctry is as 
follows : 

(1) The Writ of Sequedration, thongh the moft effitaci. 
CBS procefs of the Courts of Equity, was not introduced till 
the teign of Elizabeth, when Sir Nic* Bacon, then Lord Keep- 
er> after violent ftruggles with the Courts of Common Law, 
cflablilhed its ufe to enforce the cxccation of the decrees of 
the Court ; and it was not till long afterwards, that it was 
ufed as a mf/w procefs of the Court. Sec 1 C^. Ca» 91.^— 
2 iL 44* — 1 Fer, 58i 42t» • 

This. Writ, though the lifi procefs againft common per« 
fons, is the/r/? againft Peers^ Lords of Parliament, (and their 
jTerrants) and members of the Houfe of Commons. See 
an/rp. 79, n. (i) •* ' 

04 A Seques^ 
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A S£(2-UESTRArtON in CHANCEItYf 

Cj£OI^G£ iht Third, ^c. To Samuel Lcghornc, 
Peter Wilkins, Ifaac Jone^^ 6?c. Whereas 
James Willis^ pomplaimrU^ exhibited his Bill 
of Complaint to our Court of Chancery againfi 
Edward Willis and William Willis, Defenr 
dants : And whereas the /aid £^'^^^4 Wil|is, 
heing d^ijf ferved with a Writ ijfui^ out 
of our /aid Court, copimandi^g him under the 
penalty therein mentioned, to appear to and an^ 
fwer thf /aid Bill^ has reju/td fo to dq, and 
thereupon all frocejs of contempt has ijfued 
againji him unto a Serjeant at Arms: And 
whereas the faid Edward Willis hath of late 
alfconded, and fo concealed himfelf that the 
Serjeant at Arms hath not been able to fnd him, 
as by the certificate ofthefaid Serjeant at Arms 
appears : Know ye, therefore, that we, in con- 
fideration of your prudence and fidelity, have 
given and by thefe prefents do give, to you, any 
three, or two of you, full power and authority to 
enter upon all the mej/uages, lands, tenements, 

and 
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^nd realEJlate whatfoever, of ihefaid Edwar4 
WiUis/^n«i to take, coUeB, receive, andfeqwjler 
into your hands, not only all the rents and profits 
cf the faid mejfuages, lands, tenements, and real 
Ejlate, but alfo all his goods, chattels, and 
ferfonal Ejlate whdtfi>ever : and there/ore we 
command you, any three or two of you, that you 
do, at certain proper and convenient days and 
hours, go to, and enter upon, all the mejfuages, 
lands, tenements, and real Efiate of the faid 
Edward Willis ; and that you do colleB^ tale, 
and get into your hands, not only the rents and 
profits, of all his real Efiates, but alfo all his 
goods, chattels, and perfonal Ejlate ; and keep 
the fame under fequeflration, in your hands, until 
the faid Edward Willis piall fully anfwer the 
Complainant* s Bill, clear his contempts, and our 
faid Court make other order to the contrary ( i J. 



( I } A Sequeftration binds from the very time of awarding 
the CommifTionj and not from the time of executing it only ; 
otherwife the inferior officer would have ligandi ^ non I'tfandi 
f9teftat€mn Per Nottingham » Cb, i Vtu 58. 



Witnefi 
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Witnefs durfelf at Weftminfter, the A^ 

tof in the Z^dyear of our reign. 

Winter. 

in th^ Exchequer, the Sequefltation differs 
but little from that in Chancery^ and is thus : 

A Sequestration in the Exchequer* ' 

George the Thirds £s?c. To Samuel Leghorne^ 

Peter Wilkins, and Ifaac Jones. Whereas 
James Willis has lately exhibited his Eng- 

lijb Bill of Complaint before the Chancellor 

" and Barons of our Court of Exchequer, at 

Weftminfter, againfi Edward Willis and 

William Willis, Defendants ; And whereas 

the faid Edward Willis, having been duly 

ftrved withprocefs of Subpoena, ijjued out of and 

under the feal of our faid Court, to appear to, 

and anfwer the faid Bill, hath hitherto refufed 

to appear thereto, andflands in contempt of our 

faid Court, airprocefs of contempt having iffued 

Qui of our faid Court againfi the faid Edward 

Willis ; 
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Willis ; And, moreover, our Serjeant at Arms^ 
attending our /aid Couri, hath made diligent 
Jearch after tbefaid Edward Willis, but hath 
not been able to find him, as hy the certificate of 
our f aid Serjeant at Arms manifefily appears : 
Know ye, therefore, that we, trufiing to your 
fidelity, indufiry, and circumfpeSion, have ap^ 
pointed you our CommiJJioners ; and, by theft 
prefents, do give unto you, or any two or more of 
you, full power and authority to enter upon and 
pojfefs, all andfingular the mejfuages, lands, te^ 
nements^ and hereditaments, of him the f aid Ed- 
ward Willis, and of taking and fequefiering 
the fame ; and alfo all his perfonal Efiate, of 
what kindfoever, into the hands of you, or any 
two or more of you ; and therefore we command 
you, or any two or more of you, that atfuch time 
and place, or times and places, which you, or any 
two or more of you, fhall appoint for that pur-^ 
pofe, you do affemhle, go to, and enter upon all 
and fingular the faid meffuages, lands, iene^ 
ments, hereditaments, and premifes, of bim the 
faid Edward Willis ; and, from time to time, 
take and fe^uefier the fame, and the rents and 

profits 
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. prqfi4$ thereof; and alfo all his perfonaVEJlatt^ 
of what kindfoever, info the hands o^you, or of 
0,fiy trao or more of you^ until the faid Edward 
Willis^^// have appeared to tfiefaid Bill, and 
our faid Court fhall have made further order 
therein ( i ) . In witnefs whereof we have caufed 
ihefe our letiers to be made patent. Witnefs^ 
(3c. at Weftminfter, the day of 
in the year of our reign* 

^y order of Court, made the fame day, and hy the 

Karons, 

Eliot, 

The Sequeftration is perfonally ferved on 
the tenants by two of the CommiflioHers^ 
• which is confidered as a fdzingand fequeftering 
under the authority of the Writ. An order is 
then procured for the tenants to attorn to the 
Commiflioners, who are amenabk to the Court 
for the rents and profits. This order is alfo 
perfonally ferved. Should the expcution of 

(i } See the di£ference between commiflioners ajfUng under) 
a Sequeftration for want of appearance, and that for want 
'^ofanaofwer. Bunk^jt* 

the 
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tli€ Writ be forcibly obftrudled, a Writ of Af-^ 
Jiftance nuiy be fued out, diredled to the She- 
riff of the County, &c. commanding him to 
aflift the faid Commiflioners in: fuch execu- 
tion. 



The reader perceives that the leveral procef- 
fes we have been enumerating, as iffuing a- 
gkinft a Defendant to compel his appearance 
to the Plaintiff's Bill, would be ineffedlual 
againft an aggregate Corporation ; which being 
'* iftvifible, and exifting only in intendment 
and confideration of law*,** cannot be ferved 
with any perfonal procefs. The method^ 
therefore, of i^iforcing appearance from a Cor- 
poration, is by a Diftringas, awarded againft 
their lands and tenements, and direded to the 
Sheriff of the county, or place where fuch 
corporate body is refidcnt. 

A Diflringas for this purpofe, in Chancery^ 

9 

jrun» thus : 

• 10 Rep. 32. 

A Dis- 
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^/Distringas in Chancery. 

George the Thirds ^c. To the Sheriff of 'the 
Gty of Lxjndon, greeting : We command you 
to male a dijlrefs on the lands and tenements^ 
goods and chattels, of the Mayor, Commonality, 
and Citizens of our faid City of London, 
within your Bailiwick ; fo as neither the faid 
Mayor, Commonality, and Citizens, nor any other 
perfon or perfons for him, may lay his or their 
hands thereon, until our Court of Chancery fhall 
male other order to the contrary ; and, in the 
mean^ time, you are to anfwer to us for the faid 
goods and chattels^ and the faid rents and pro^ 
fits, of the faid lands, fo that the faid Mayor, 
Commonality, and Citizens, may be compelled to 
appear before us in our faid Court of Chancery, 
wherefoever it fhall then be, there to anfwer to 
us, as well touching a contempt, &c. (as in 
the Attachment). Witnefs, &c. 

Arden. 

Winter. 

In the Exchequer it is as follows : 

» * 

A Dis- 
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A Distringas in the Exchequer. 

George^ &?r. To ibe Sheriff of the City of London 
greeting : We command you that you omit not, 
hy reafon of any liberty, but enter the fame, and 
dijlrain the Mayor, Commonality, and Citizens of 
our faid City of London, by all their lands and 
chattels in your Bailiwick, fo that they, or any 
ethers, by their orders, lay hands on them, until 
you are otberwife commanded by us concerning 
the fame, and that you anfwer to us the ijjues of 
the faid lands, and have their bodies before the 
Barons of our Exchequer at Weftminfter, ofi 
the day of next, to appear i9 

and anfwer a certain Englijh Bill lately exhibited 
againji them before the Chancellor and Barons 
of our faid' Exchequer, hy James Willis^ 
Plaintiff, and that you then have there this fVritm 
Witnefs, &?f . at Wefl:minfl:er> the day of 

in the year of our reign. 

Eliot. 

Indorfed, ** At the Suit of Jame* Willis hy 
Billr 

pOWLER. 

After 
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After which, if the corporation continue iil 
contempt^ there iflues an alias and a pluries 
Diftringas (thefe differ from the firft Dif- 
tringas only by the addition of '* as we have 
formerly commanded you'* in the alias, and 
^^ as we have many times before commanded 
you*' in the pluries), and laftly, she fequeftra- 
tion is awarded againll their lands, &c < as in 
other cafes; with this diiference only, that 
when the fequeftration is once awarded againil 
a corporation, it cannot, as againll private 
perfons, be flayed <ih entering their appear- 
ance '• 

After order is obtained for a fequeftration. 
againft the Defendant, the Complainant's Bil! 
is taken pro CQnfeJfo, and a decree made accord- 
ingly ( I ) ; and the fequeftrators, proceed un- 
der 



f Pree. Chan. 129. — 2 Vem. ^^^, 



,f 



(]'} As all the proceiTes of contempt wiiich we liave 
been adducing, and Which at length entitle the Pktntiff 
to a decree pro comfeffo^ are founded on the Defendant's 
difobedience to the Subpoena, by abfconding to avoid that 
Writi he naight formerly have eluded juftice ; to remedy 
whrch it was provided by 5 GtQ^ !!• c. 25* That where the 

Defendant 
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der thecontroul and authority of the Court, 
adhially to fequefter the eftates of the Defendant 
agreeably to the tenor of the Writ, in or- 
der to" make fatisfadion to the Plaintiff for 
the injuries complained of in his Bill. This 
Writ of Sequeftration, therefore, as Sir PF'iL 
liarn Blackjione remarks*, fincc it never iflues 
till after the Plaintiff has obtained a decree on 
confeffion, feems rather intended to enforce the 
performance of the decree of the Court, than to 
be in the nature of procefs to bring in the 
Defendant ; and it is the only remedy by the 
conflitution of our Courts of Equity that a 
Plaintiff has, in cafe the Defendant abfolutely 
refufe to appear ; for unlefs he come in and 

Defendant cannot be foynd to be fervcd with procefs of 
Suhpoenoy and abfconds, as is bcjicvpd, to avoid being fervcd 
therewith, a day (hall be appointed him by the Court to 
appear to the Plaintiff's Bill, which, being inferted in the 
London Gazette, read at the parifh church where the De- 
fendant laft redded, and fixed up at the Royal Exchange, 
if the Defendant do not appear on the day appointed, the 
Bill (hall be taken pro co^frffb. — A law fomething fimilar to 
this compofed one of the twelve Tables of the Roman 

« • • • 

Code. Sec 2 Ht.oke's HJf. 3 1 g. 
? 3 Com. 444, 

H conteft 
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contcft the Suit, the Court has no authority 
to inveftigate the merits of the fubjedl^i 
^* nor can there be any proof againft an abfent 
perfon.'* The benefit of the Sequeftration 
therefore, which anfwcrs to the frimum dtcre^ 
turn of the Roman Law, and to the quantum 
damificaius^ or damages of the Common Law, 
is the only fatisfadion the Plaintiff can at-r 
tain (i). 



If, however, the Defendant, either volun-r 
tarily, or upon return of either of the pre- 
ceding procefles, appear to the Complainant's 
Bill, he is then within a like definite time 

( 1 ) To obviate the injufticc which mull frequently arifc 
to the Plaintiff from the Defendant's obftinatelj refuiing 
to come to iffue with the Plaintiff refpcAing the matters 
in difpute, the Ronian Law entertained a fi^itkus con- 
teflatio litis, which they called a ^uaji 'conteflatio* This 
they fuppofed to take place immediately after the procia* 
mation or frimum decrtuim ; upon which, if the Defendaut 
negleded to appear, they allowed the Plaintiff to proceed to 
his proof, which if he eftablifhed, the Jecundum decretum 
adjudged him the thing demanded. Sec For, Rowm 32 z. — 
Gibs, Cod, T, xliv. c. z, 4* 

limited 
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limited by the pradice of the Court ( i ), to 

give 

(i) This in loth Courts is eight days, cxclufive of the 
day of appearance; but if the Defendant cannot complete 
his defence within that tim^j the Coart, upon application, 
will grant him fucK farther time as may bq requifite : and 
by the indifctiminate indulgence of the Court he is now in 
all cafes entitled, as of courfe, to the allowance of three 
applications ; the firft for fix weeks, the fecond for a monthi 
and the third for three weeks, if he refide beyond the range 
of the Court (which in Chancery is now twenty, though 
formerly bat ten miles, and in the Exchequer fifteen) ; and 
if he refide within thofe diftances, the time allowed him on 
each application is a month for the firfti three weeks for 
the fecondi and a fortnight for the third : but if he re- 
quire ftill further time, the Court will require to be fatis- 
fied of the neceffity of fuch unufual indulgence, and gene« 
rally obliges him to enter an Appearance with the Regifier 
in fix days, *^ thereby confenting that the Serjeant at 
Arms attending the Court fhall go againfi him as in a Com- 
mifiion of Rebellion returned non eft inventus ^ in cafe he do 
not put in his defence within the time limited by the or- 
der.'* See Ftfr. /J^w. 83. — ///W«' 144. 

By the ancient Civil Law, where the libel was preferred 
to the Judge, a copy was delivered to the Reus^ or Defen. 
dant^ who was to make his defence in ten days ; if 
he fufiered this time to elapfe, the edi^um prmum ifiTued 
againft him, and after ten days more, the ediiinm fecurtn 
dum\ after a further period of ten days, the ediHum pe^ 
remptorium ; and laflly, if he flill held out for the fpace 
of t^i days longer, judgment was given againft him on de- 
fault ; and thefe were called the dilationes^ or times to an- 

H z fweri 
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give in upon oath the matter he has to offer 
in his defence. Of this we are now to enquire. 

fwer : But after the eftablifliment of proyincial jadg^^ th^ 
dilatio7ies were aboUlhed, and the A^or or PlaintiiF^ upon 
citing the Reus, was required to enter into furety to end his 
Suit in two months^ and at the fame time to deliver a copy 
of his libel to the Reus, who fuperfcribed an acknowledg- 
ment of its receipt; after which^ he was allowed twenty 
days to deliberate whether he would yield to the A6lor's 
demands, or conteft the Suit : and at the expiration of thefe 
twenty days> if no defence came in, he was prefumed to 
acquiefce in the Plaintiff's claims^ and judgment was givep 
accordinigly — AW, 53. c. 3. — Code^ lib. 3. 7/7. 9. 

But at the inftitution of our Court of Chancery, the time 
allowed \iy the Civil Law being thought too long, and that 
by the Canon Law (where it was appointed at the dif- 
cretlon of the Judge) too uncertain, the Subpoena or citation 
was at firft made returnable on a day certain in Term, which 
(the whole Term being confidered as but one day in law) 
gave him the whole of that Term to deliberate ; at the expi- 
ration of which he was to put in his defence : but this being 
found inconvenient and partial, on account of the difi^- 
. rent lengths of the feveral Terms, and the different periods 
of the Term at v\hich the b^ubpoena might be fcrved, they 
at length came to the general rule wc have mentioned in 
. the beginning of our note. Sec For. Rom. §9, 



Of 
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Of Defence to a Suit in Equity. 

THE Defendant, having appeared to the 
PlairitifPs Bill, proceeds to defend himfclf 
againft its allegations. This he may do, ac- 
ccfrding to the nature of his cafe, by Dj/l 
claifner, by Demurrer^ by Plea^ by Anfzver; or, 
laftly, by Bill exhibited againft the Plaintiff. 
As, 

If the Defendant have ho intereft in the 
fubjed: concerning which the Bill is exhi- 
bited, (which is not unfrequently the cafe m\ 
refpedk to one or other of the various Defe;i- 
dants who from an over-abundance of cau- 
tion are fometimes made parties to a Suit*) he 
may avoid the Plaintiflf's Bill by 



A Disclaimer. 

The technical form of this fpecies of de- 
fence is ufually as follows : 

* Sec Rkbard/on v. Hubberu i Anfiu ^^% 

H3 The 
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The Di/claimer of Samuel Dickcnfon, one of 
the Defendants to the Bill of Complaint of 
James Willis, an Infant^ by John Willis, 
bis Father and next friend. Complainant. 

This Defendant faving and referving to bimfelf 
now, and at all times hereafter, all manner of 
advantage and benefit, of exception and other-* 
wife, that can or may be had and taken, to the 
many untruths, uncertainties, infufficiencies, and 
iniperfeilions in the f aid Complainant's faid Bill 
of Complaint contained { i )^foranfwer thereunto, 
or untofo much andfuch part thereof as is mate-- 
rial for this Defendant to make anfwer unto, be 
anfwereib and faith'. That he this Defendant 
doth fully and abfolutely d if claim ( a ) all, and 

all 

(i) Sec poftt^. ii^. n. (i^. 

(2) The form we have here given is of a Di/clcimer only, bc- 
caufe that alone is theDefence we are at prefent confidering; 
but it is rightly obferved hySixjf.Mitford, {Plead. Chan^ 253, 
and fee i Anftr. 78) that a Di/daimer c^n hardly be put in alone, 
for though the Defendant may have been made a party by 
mere miftake, having never had an intereft in the fubjed 
of the Suit, yet as the contrary ltk.ewife may be the cafe, 

4 and 
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all manner of rigbty titky intereft^ and claim 
tobatfoever in and to She Legacy of £. 800 in the 
Complainant* s faid Bill of Complaint mentioned^ 
' and all other the eflate and effeSls of the faid 
Thdmas Atkyns, deceaftd^ in the faid Bill of 
Complaint named^ and in and to every part 

and he may formerly have had an intcrcft which he has 
fince parted with, the Plaintiff* may require the Difclaimer 
to be accoifipanied by an Anfwer, as to whether that be the 
Cafe or not; and this is rendered {till more neceflary by 
the modern form of Bills in Equity, which requires a full 
and particular anfwer of the Defendant^ not only as to whe^- 
tber the fadls be as charged in the BilU biit how other- 
wife, and in what particulars they vary therefrom ; and, 
confequently, there is no Difclaimer alone to be met with 
in any of the books of praAicCi The form we have given 
above therefore (hould, generally fpeaking, be introduced 
by an averment 

Th a t the /aid Defendant dotb not know that he this Defendant ^ 
to hit knonnledge or belief e^vfr had, or did claims or pretend to 
barue or claims nor dotb be notv claim , or pretend to hanfe, any 
right f title J or intereft of wy or to the faid Legacy of £ ^ 8oo, or 
other the eftates and effe&s of the faid Thomas Atkins, deceaf 
edf in the faid CofHplainant* s Bill fet forth ^ or any part thereof 
either hy gft, grant, ajjignmenty or otherwife howfoenter, or of 
in^ or to any other the matters and things in the faid Complain'- 
ant's faid Bill charged and fet forth i nor did this Defendant 
nfer^ nor nonAf doth^ intermeddle or concern him/elf therein or 
thereabout, or in or akout any part thereof in any manner 
bowfoever: Amd ibis Defendant doth difclatmt ^c 

H 4 thereof i 
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thereof; And this Defendant doth deny all and 
all manner of unlawful combination and confe^ 
deracy tinjujily charged againji him in and by 
the faid Complainant^ s faid Bill of Complaint, 
without thai any other matter or thing in the faid 
Complainant* s fcdd Bill of Complaint contained 
material or necejfary for this Defendant to i/iake 
anfzver unto, and not herein and hereby well and 
fufficiently anfwered unto^ confeffed, or avoided, 
traverfed^ or denied, is true ,• all zohich matters 
and things this Defendant is ready to aver, 
maintain^ a?id prove, as this Honourable Court 
Jhall award, and humbly prays to be hence dif 
mijfedy with his reafonable cojls and charges in 
this behalf mojl wrongfully fujiained ( i ) . 

If there appear on the face of the Com- 
plainant's Bill (2) any defefts or objecftions 
which may be offered in bar of the Plaintiff's 

(1) Sec pofti p. 121* n. (i)* 

(2) It is effential, in order to fupport the fpecics of De- 
fence we are going to fpeak of, that the objedlion be appa- 
rent upon infpeftion of the Bill itfelf ; for if it be founded 
on matter dehors the Bill, it muft be offered by way of Plfu \ 

as fce/^> p* 109. and i Vex, 426, 

Suit; 
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Suit J as if the Bill be fo fralned as to, be in- 
fufficient to ground a definitive decree upon •; 
the Plaintiff appear by his own ftatement to 
have no intereft in the fubjed of the Suit " ; 
the Bill require a difcovery which would fub- 
jed: the Defendant to a penalty or forfeit- 
ure (i), or if any other objedlionable matter 
appear on the><r of the Bill {2), fuch objedi- 
ons may be offered to the Court by Demurrer. 

A De- 

• Ref. Temp. Finch 82. t F, Fez. 449. 
*' 2 Ali. 210. 2 Anftr. 478. 

(^)Bro-u^/^rd..Edn«crds, 2 Fez. 245. PW v. ttj,,W. 
«^/. I Anjlr. 82. C,>j>cfLo„Jcny.Ji„^,.l,, X58. But in thcfe 
cafes he may without demurring (or pleading^ to the Bill, 
infift upon the fame matter on exception,. Sec M and * 
BrvK. Ch. Ca. 38. 

(2) Tlw principal of thefe cafes are coUedted and referred 
to, M,t. PUad. 97 ,//,y, and ,48 «/.^._See alfo 2 Bro^. Ch. 
^-.3.9.-4 ib- I .. 480.-2 F. Fez. 97. 459._2 A.fir. 543. 
Awantof jurifdiftion is generally held to be good caufe of 
Demurrer, and is fo ftated to be by Sir J. Muford, (PUad. 
Chan. 102.J and fee i F. Fez. 372.— But in Roberdeau v. 
if«* et Ux. 1 Aii. 543. it was faid by HardiA,. Chan, that 
the Defendant " fhould not have demurred for want of 
jurifdiftion, for a Demurrer is always in bar, and goes to 
the merits of the cafe, and therefore it is informal and im- 
proper in that refpeft, for he Hiould have pleaded to the 
junfdiftion." Demurrers, however, arc now univerfally 

allowed 
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A Demurrer^ 

iFor the reafons therein given, demstnds 
the judgment of the Court, whether the De- 
fendant can be compelled to anfwer the 
Plaintiff's Bill ( i )i and is ufually in the fol- 
lowing form : 

J'be joint and feveral Dtmurrer qf Edward 
Willis and William Willis, two of ib& 

iiUowed to lie to the jurifdidtion of the Court, iind feem- 
ingly with good reafon; for it ckn feldom happen (noif 
perhaps ever, if the cafe be accurately and explicitly ftated) 
that it will not appear uptn the face of the Bilf, whether the 
cafe be within the jarifdidion of the Court. 

But it is to be obferved, that the fame caufes of Demurrer 
will not always extend to ei^ery f pedes of original Bill: 
thus> for indance, no Demurrer will hold to a Bill of i>^ 
cvuery for want of Parties, nor» in general^ for want of 
Equity, as the Plaintiff in neither cafe feelcs a decree of the 
Court. See Miu Plead» 1 6}^ See Daubigny et aL Y* Da* 
^valliu €t aL 2 Anftr* 462. 

( I } it is here to be obferved, that in order to difcounte- 
nance the too prevalent pradice of offering pleas in bar, 
merely to gain time, the Courts will not receive a De- 
murrer, (unlefs upon fpecial grounds) after Attachment with 
Proclamation has iffued againft the Defendant for want of 
his appearance or anfwer. JFor, Ram* 92. — 3 Bronv. Cb» 
Ca. sit* 

Defen^ 
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Dtftndanis to the Bill of Complaint o/" James 
Willis, an Infant^ by bis Father and next 
friend^ Complainant. 

These Defendants by Protejiation not confejjing or 
acknowledging nil or any of the matters in and 
by the f aid Bill fet forth and complained of to be 
true in manner and form as the famt art therein 
and thereby fet forth and alledged ( i ), fevt^ 
rally fay they are advifed that there is no mat^ 
ter or thing in the Complainant's faid Bill of 
Complaint contained, good andfufficient in law to 
call thefe Defendants to account in this Honour^ 
able Court for the fame ; but that there is good 
caufe of Demurrer thereunto, and they do demur 
thereunto accordingly, and for caufe s of Demurrer 

( I ) As it is imagined that a Defendant would in no cafe 
endeavoar to evade the Plaintiff's Bill by Demurrer, when 
he could venture bona fide to deny the truth of its allegations 
npon Qath> it is become an eftablifhed rule of judgment in 
Courts of Equity, that every thing to which the Demurrer 
extends is true j See i ^ez. 426.— i F, r<2, -yg, 289. i Anftr. i. 
Hence arofe the pra^ice of introducing the Demurrer by a 
proteftation againfl the truth of any of the fads alledged by 
the Bill ; but it lias no weight with the Courtj and is en- 
tirely ufclcfs. See foft, p. 115, n, (1). 



oft 
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fay^ that the Complainant* $Jaid Bill of Complaint ^ 
in cafe the fame were irue^ which theft Defen- 
dants do in no wife admits contains not any matter 
of Equity whereon this Court can ground any decree^ 
or give the Complainant any relief or affiftance as 
againji them thefe Defendants ( i ) ; Wherefore^ 
• and for divers other errors and defeats in the Com- 
plainant's faid Bill of Complaint contained ^ and 
appearing on the face thereof ^ thefe Defendants 
do, as aforefaid, demur in law thereunto, and 
humbly crave the judgment of this Honourable 
• Court, whether they are compellable or ought ta, 
make any anfwer thereunto otherwife than as 
aforefaid y And thefe Defendants humbly pray to 

(i) It is required, by order of Court, that the Demurrer 
cxprefs the grounds upon which it is founded ; and in doing 
this, it muft be pofitive, explicit, and certain, leaving no- 
thing to fuppofition or inference. Sec Eifell v. Buchdnnait, 
z F, Fez. 83. — BoivmanY.Lygoni i AMr. 4, My fid v. Francis, 
ibid 7* 

If the Demurrer docs; not gb to £hc whole Bill, it mnft 
expref^ to what particular parts it \a mestnt to extend ; the 
Court cannot elfe determine upon the validity of tht Dc- 
inurrer without reading the whole Bill. — Fer Hard. Chan. 
i y'cx.. 451. See alfo Ward^ etai r. D. of Northttmberland, 
tt aU z Anftr. J^dg^ 

h 
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i€ hence di/rmjfed with their cofts and charges in 
ibis behalf mofi_ tiorongftdly Juftatned. 

A. Stainsby (i). 

' But if th€'defe«fts in the PlaintifF's cafe are 
of fuch a nature as that, though fufficicnt to 
bar the Plaintiff's Suit, they cannot, or in fadt 
do not, appeac upon a mere infpedlion of the 
Bill, fuch matter muft be offered in the Ihape 
of 

A Plea. 

This is defined to be ?i/pecial anfwer, Ihew- 
ing or relying upon one or more things as a 
caufe why the Suit Ihould be either difmiff- 
ed, delayed, or barred ( 2 ) ; it does not, lilcc 
a Demurrer, reft upon fads charged in 

(i) Every fpecies of Defence to a fiill in Equity^ 
IS required to be figned by Counfel^ as evidence of its 
propriety and fufficiency; but as a Degiurrer alledges 
no fads^ but rcRs on matters apparent in the Bill^ it is not, 
like an Anfwer> put in upon the oath of the Defendant* 

(2) Prac, Reg. 273. and fee M/V. Plead, 177, ft /rj» and 
^22, et/eq. — where the principal cafes allowed to be offered 
by way of Flea are cited and referred to. See alfo Boiv/tr 
V. WalUy^ 1 Anflr. lor, Cooke v. Tombt,' 2 ib, 420, Dauhignj^ 
V. Davalloftf ih. ^6l. Routb s. Peachy ih. 519. 

the 
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the PlaintifF's Bill, but alledges other fadts 
to which the Plaintiff may reply •• The form 
of a Plea inay be thus : 

The joint andfeverd Plea of Edward Willis 
und William. Willis, iwo-of the Defendants 
to the Bill of Complaint of> James Willis, . 

. en Infant^ by John WilUs^ h^$ Father and 

' next friend^ Complainant ^ 

The f aid Defendants y by Proteflation { i ), not con-- 
f effing or acknozukdging' all or any of the mat^ 
ters and things in the Complainant^ s faid Bill 
of Complaint contained to be trite in fuch man^ 
ner and form as the fame are therein declared 
and fet forthy do plead thereunto ; and for 
caufe of Plea fay (2), that heretofore^ and be^ 

fore 

* See Bicknell v. Goughy 3 Atk, 558, 

(i) Astlie truth of the matters alledged by the Com- 
plainants Bill are nnderftood to be admitted by the Defen- 
dant fo far as they are not controverted by the Plea, the 
fame proteflation is prefixed to this fpecies of defence, as 
we have before feen in refpcdl to a Demurrer; it^^ante 
p. 107. n. (i). 

(2] A Plea^ like a Demurrer, and for a fimilar reafon, if 
it do not go to the whole BiUj muft exprefs particularly to. 

what 
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fort ihtjaid Complainant exhibited his prefcnt 
Bill of Complaint in this Honourably Court ; 

s 

what parts it e^^tends; fee Salkeld v. Science^ 2 ^tx, 107, 

And every faft and circumftance eflential to render it a 

^pmplete equitable bar> nauft be clearlyi diftiniftly^ and po- 

iitively averred^ • that the Plaintiff may be enabled to take 

iflue upon its validity, 3 Atk, 70. — i F. Vex, 393. The 

P)ka nUttilv alfa be foch as to reduce the matter pleaded to 

a iingle poiot« and not confift of a variety of ciicumftances ; 

for the ufe of a Plea is to fave time and expence: but 

if two or more fadls might be admitted into a Plea^ it would 

in fad occa£on that very expence and delay which the 

policy of admitting Pleas was intended to prevent. See 

Chapman v. Turner^ i Atk. 54. and Whit bread v. Brockhurft, 

1 Bro^, Ch. Ca, 417.— Alfo 2 ih, 559. — ^4 ib. 253. — 2 

F. Vex. 86. — And fee Blacket v. Langlatids, i Anfir^ 14^ 

Fope V. Bijhi ibid 60. Freeland v, Jonet^ 2 ibid 407. 

Though the Plea be irregular in its (hape, yet if it be 
good infubftancci the Court will permit it to be amended; 
but that this indulgence may not be ufed for the purpofe of 
delay, it will be granted only upon condition that the party 
agree to amend by a very fhort day, and that he explain, as 
well « how the flip happened," as tfae nature of the amend- 
ment; Nefwman v. Wallisy 2 Bro'w, CK Ca, 147. — 2 F^ Vex* 
85. Seealfo Poper. Bljh, 1 Anftr. 6o, and Freeland y. Jonesy 

ib» 407, And, for the fame purpofe of preventing delay, neither 
Plea nor Demurrer will be received after Attachment with 
Proclamation has iflued againft the Defendant; and fo too, a 
Plea muft be fct down for argument within eight days after 
it is filed, or it will be prefumed to be abandoned. 3 Brow. 
Ch» Ca* 372. 



to 
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to witf oh the ^ih day of Fcbruar)^, which was 
. m the year ij^2, the faid now Complainant, 
together with John Willis bis Father, 
in the Jaid Bill, navied^ did e^hiiit th^ir 
■Bill of Complaint m this Honourable Court 
againji thefe Defendants for the fame mat- 
rf<?n, and to the fame-^ (ff^^y ^t^d.for.ih^, liJ^t 
relief and purpofe as the faii HoioCxympldinani 
doth by his prefent Bill demand and fet forth ; 
' to which f aid frfl Bill of ComplaiM theft De-* 
fendants did put in their joint and feveral 
anfwers ; and the f aid Complainant thereunto did 
reply^ and other proceedings were thereupon 
had ; and the faid former Bill is fill depend- 

ing in this Honourable Court, and the matters 

» 
thereof undetermined, and therefore thefe De- 
fendant's do plead the faid former Bill, Anfwer, 
and Proceedings, in bar to the faid Complain^ 
ant*s prefent Bill, and humbly pray the judg-^ 
. ment of this Honourable Court, whether it be- 
hoves them to make any further or other anfwer 
thereunto than as aforefaid, and pray to he 
hence difmiffed, with their reafonable cofts and 

charges 
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charges in this behalf mojl wrongfully fuf. 
fyined. 

Ai StAlNSBY (l)i 

If, igain, theie be hothing in tKe Plain- 
tiff's Bill to which the Defendant can or 
chufes to demur ; and he has no exterior mat- 
ter which it would be proper to offer by w^y 
iif Plea / or if his Plea or Demurrer be over- 
ruled ; he may proceed to cohtrovert the. 
Plaintiff's claims by Anfwer (2). 

An Answer 



cr 



Generally controverts the fadls ftated in 
the Bill, ot fdme of them, and ftates othet 

fa(ai, 

» 

( 1 ) Picas riiiift be fignecl biy Counfel ; fee ante^ p. 1 69, n. ( i ) 
They are put in upon the oath of the party, or not» accordinji 
to the nature of the matter alledged. See Frac. Reg. 274. 

• 

(2) Courts of Equity are apt, and with reafon, to look 
with a fttfpicious eye upon Defendants who, by availing 
themfelyes of every caufe of Demurrer or Plea^ ihew an 
nnwillingnefs fairly to meet the Plaintiff's cafe : it is feldom« 
therefoiey advifeable to have recourfe to thefe modes of 
Defence, unlefs to prevent the expence of an examination 
of witneflesj or to avoid a difcoveryi which might be detri- 

I mental 
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fadls, to fhcw the rights of the Defendant in 
the fubjedt of the Suit ; but fometimes it 
admits the truth of the cafe made by the 
Bill, and either with or without dating ad- 
ditional fads, fubmits the queftions arifing 

« 

mental to the Defendant's jaft and rightful interefis. And 
upon this principle of difcountenancing theie dilatory Fleas, 
and encouraging an open and manly defence^ have proceed- 
ed many of thofe cafes which we have had occafion to 
refer to in the preceding notes* And fee 3 Brow. Ch, 
Ca. 3&. • 

But, independent of thefe confiderations, it is fometimes 
prudent to forego the benefit of thofe Defences, and fubmit 
to anfwer the Complainant's Bill ; by which means the De- 
fendant has frequently an opportunity of prefling upon the 
Court by his Anfwer fadls and circumftances in rebuttal of 
the Plaintiff's claims, which could not, confiftently with 
the eftabllihed mode of fhadhg^ be offered together with 
fuch Defences; fee Mr/. Plead, 246. — 2 P* IVms, 145. 
And where a Difcovery is fought, which, if complied with, 
might fubjedl the Defendant to difabilities or forfeitures, 
it may in fome cafes be more convenient to infift by Anfwer 
on his non-liability to make the difcovery, than to plead 
or demur to it in the firft inftance ; fee Williams v. Farri»g^ 
ton, 3 Bnnv. Ch. Ca, 38, and 2 Peer Wms, 145, — 3 ih, 23JJ. 
—But it is to be obferved, that if the penalty which the 
Defendant might be fubje^cd to by a Difcovery, be of 
fuch a nature, as that it can be and is waved by the Plain- 
tiff, the Difcovery muft be made, for the reafon upon which 

the indulgence proceeds no longer then exifts. ' 

upon 
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Upon the cafe thus made to the judgment of 
the Court*.*' 

» 

The form of an Anfvoer (as referring to the 
preceding Bill **) may be thus : 

The joint and fcveral Anfwers of Edward 
Willis and William Willis, two of the 
Defendants to the Bill of Complaint of 
James Willis, an InfanJt^ by John Willis, 
his Father and next friend^ Complainant, 

Thefe Defendants now, and at all times hereafter^ 

faving and referving to themf elves all manner of 

benefit and advantage of exception to the many 

errors and infiifficiencies in the Complainant's 

faid Bill of Complaint contained {i), for An^ 

fwtr 

» Mit. Plead. 15. 

* Attte, p. 29. 

(i) This prelude to an Anfwer> Sir J. Af/V/or^thinks^ wat 
originally intended to prevent a concluiion that the Defen. 
dant« having fubmitted to anfwer the Bill, admitted every 
thing which by his Anfwer he did not exprefsly controvert; 
and efpecially fuch matters as he might have objed^ed to by 
Demurrer or Plea. Plead. Chan. 249. And though it ap« 
pears at prefent to be entirely afelefs, and difficult as it in 
general is^ to account, in a fatufadory manner^ for the many 

1 2 common 
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poer thereunto, or unto Jo much, and fuch 
parts thereof, as thefe Defendants are advifed is 
Material for them to make Anfwer unto : Tbej 
anftverandfay{i), they admit that Thomas 

Atkins, 



common place phrafcs which obtain in our legal proceed* 
ings, framed} we are to prefumCf when the principles upon 
which the Courts had been inftituted were but little 
adverted to» er underftood ; yet the reafim fuggefted 
feems« in the prefent inflance« to be founded on great 
probability ; as we find that it was never introduced in the 
cafe of an Infant, who on account of the imbecillity of hU 
judgment^ wasf and ftill is, entitled to the benefit of every 
exception without exprefsly claiming it« — A fimilar form, it 
is to be obferved, preceded the Anfwer of the Civil Law; 
<< Sulf proteftaiione ie nimia geneYalitate ^ ineftitudinty ohfcuritate, 
rruUitate^ et indchita fpedficatione diSi iibelli.** Clarke 35, 
l^ou Rom, 90* 

(x) The Defendant here proceeds to reply to thefeveral 
charges alledged againfl him in the fiilli and at the fame 
time introduces fuch fadb and circumftances as may tend 
to controvert, or to qualify and meliorate them. To 
all fttdi h&Ay as it is material for the Defendant to 
anfwer, he mnft fpeak diredlly and pointedly, and without 
equivocation or evafion; confeffing^ denying, or avoiding^ 
sot oalythe letter^ but the iubftance of each charge. It 19 
aot enough} therefore} 10 6toy getteraiiy *^ all mattery 
charged in the Bill// but it is requifite that each fpecific 
Charge fhould receive a fpecific Anfwer : thus where a De-> 
fendant was charged with having received particular fiuns of 

' money^ 
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Atkins^ in the Complainant's Bill named, did 
duly make and execxUefuch lajl Witt and Tejla-^ 
ment in writing, offuch date, and tofuch pur-- 
port and effeB as in the Complainant* s /aid Bill 
mentioned and fet forth ; and did thereby be^ 
queath to the Complainant, James Willis^y^cA 
Legacy of £.800, in. the words/or thatpurpofe 
mentioned in the faid Bill, of words to a like 
purport or effeB. And thefe Defendants, further 
anfwering,fay, they admit that the faid Teflator^ 
- Thomas Atkins, did byfuch Will appoint thefc 
Defendants, Edward Willis and William 
Willis, Executors thereof ; and that the faid 
Tefiator died on, or about, the 20th di^ of De^ 

inon^y:, fpecified in the BUU it w^s lield to be infufficient for 
the Defendant to refer by his Anfwer to a fchedule contain* 
ing, as he averred> a full account of all fums of monies received 
|)y him ; for per Thurtow Chancellor^ (he Defendant is bound 
to '* anfwer fpecifically to the fpecific charges in the Bill." 
Hepburn ¥• DuranJ. i Brow, Cb* Ca. 505. But though the 
Anfwer muft be ful) and expUqt« it n^uft at the fame time 
' be concife and pertinent. See Hiltm v. Barnnv» 1 F» Fez. 
284. Alfo ante, p. 3 1 . n. ( i ) where the obferrations made or 
the rules to be obferved in the form of Btllt, will mutatis 
tnutafidi$ equally apply tp the fubjedl of the prefent note« 
As to Supplemental Anfwers — fee Ambm zgi*-^^2 Anfir. 443^ 
-P-/^, 49 a. 

I 3 ccmber^ . 
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cember^ 1 748, without revoking er altering the 
/aid Win. And thefe Defendants^ further an^ 
fweringy fay, that they admit that they, theft 
Defendants^ fometime afterwards^ to wit, aboxU 
the month of January, 1750, duly proved 
the faid Will in the Prerogative Court of the 
Archhifhop of Canitrbury ; and took upon 
themfelves the iurthen of the execution thereof, 

m 

and thefe Defendants are ready to product the 
faid probate as this Honourable Court fhall di^ 
reB. And thefe Defendants, further anfwer^ 
ing, admit, that the faid Complainant, James 
Willis, by his faid Father and next friend, did 
fever al times, fince the faid Legacy of£. 8cx> be- 
came payable, apply to them, thefe Defendants, to 
have the fame paid or fe. cured for the benefit of 
the faid Complainant, which thefe Defendants 
declined, by reafon that the faid Complainant 
w,as, and Jlill is, an Infant, under the age of 
21 years. Wherefore thefe Defendants cotdd 
not, as they are advifed, befafe in making fuch 
payment, or in fccuring the faid Legacy in any 
manner for the benefit of the faid Complainant, 
itU by the order and direSion, and under 

the 
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the fan3ton of this Honourable Court* And 

thefe Defendants^ further anfwering, fay, that 

hy virtue of the faid Will, of the fatd Tefia^ 

tor, they poffeffed themfelves of the real and 

perfonal Eflate, goods, chattels, and effeBs of the 

faid Tejiator, to a confiderable amount ; and do 

admit that affets of the faid Ttfiator are come to 

their hands fufficient to fat isfy the Complainant* s 

faid Legacy, and which affets they admit to be 

fubjeB to the payment thereof, and are willing 

and defirous, and do hereby o^cr to pay the fame 

as this Honourable Court fhall direSt, being in^ 

demnificd therein ; and th^fe Defendants deny 

all unlawful combination and confederacy in the 

faid Bill charged ( i ), without that that any other 

matter 



(i) Sbpe note (t ) p, 3^, was printed off, I have had 6cc». 
fion to perufc a Bill, drawn by a very eminent Draftfman, 
in which the charge of Confederacy has been purpofcly 
omitted. When the allegation is not made in the Bill, it 
can fcarcelybe neceffary to fay that it need not be denied by 
the Anfwer ; but I cannot omit this opportunity to remark, 
that as every fpecies of unneceffary prolixity tends to multi- 
ply theexpence of obtaining juftice, without anfwering any 
ufeful purpofe, it were much to be wilhcd that thefe fupcrflu- 
ous claufes were univerfally expunged from our legal pro- 

1 4 ceedings. 
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matter or thing material or rucejfary for theft 
Dtfendanis to make Jdnfwer unto, and not here- 
in, or hereby, well andfu^iently anftvered un^ 
to, confejftd, qr avoided, traverfed or denied, is 
true to the knowledge or beUef of thefe Defen- 
dants ( 1 }• All which matjers and things tktfc 
Defendant,s are ready to aver, maintain, and 
prove, as this Honourable Court fhall direB ; 
and humbly fray to be hence difmijfed with their 

K 

ceedingB. Such a {iraflice would be perfedly confiftent with 
the enlightened and fcientific knowledge of the prefent age, 
and« in the Author's opinion^ do great credit to thedifinter- 
cftednefs of a liberal profeffion. 

( 1 ) This fcntence^ though fo aukwardly exprefled as to be 
utterly unintelligible if coiiftroed with ^[raiDroaticalaccuracyy 
is intended to import a general traverfe of every thing in 
the Plaintiff's Bill not particularly anfwered. ** It feems to 
have obtained formerly, and in ancient times^ when the De- 
fendant ufed only to fet forth his cafe in the Anfwerj witboat 
anfwering every claufe in the Bill." {per MqcclesfitU, Chan^ 
cellou % Pffff Wms, 87,) and where the BilJ is otl^erwife 
fujfficiently anfwered, is now held to be unneceilary. And in 
the cafe of Infants^ whofe Anfwer cannot be excepted to for 
infufficiency, it is likewife omitted : as is alfo the previous 
charge of Confederacy^ Infants being, for want of difcre« 
tion» incapable of an ad of Confederacy. 

reafonable 



A SUIT IN EQUITY, 



131 



%eafonahle cojis and charges^ in that behalf m^ 
wrongfidly fujlained {%). 

G. Maddock^ (2)« 

There is ftill another fpecies of Defence 
which it is fometimes neceflary for a Defen- 



(i) This Fetitio(i fox the 63q)eAce;i« which the Defendant 
has fuftainedby the Plaintiff's Bill, is the only Prayer which 
can be introduced into an Anfwer ; and it muft be obferved 
with regret that it is the only indemnity which the Defen- 
dant can obtain for the nnjaft and aggravating calumnies 
which are not unfrequently made the fubjed^ of a Bill in 
^uity. The firople expedient of requiring an Oath of the 
Plaintiii> as to his belirf in the trath of his allegations, it is 
prefumcd, would effedually put a flop to the pradtice of 
converting Bills into vehicles of defamations without foper- 
indocing any poffible inconvenience. 

(2) *' An Anfwer mnfl be figned by counfel> unlefs taken 

by commiilioners in the country, under the authority of a 
Commiffion iflued for that purpofe ; in which cafe the (igna. 
tore by coonfei is not required." Mit, Plead. 250. See alfo 
foftf p, 123. By the ancient pradlice of the Courts of Equity, 
the Defendant was examined upon the allegations of the Bill, 
in Chancery y by one of the Matters, and in the Exchequer by 
a Baron of the Court. But this has long iince devolved on 
the Gentlemen at the Bar in London, and Commiffioners in the 
Country; and it is to be hoped without any caufc of regret, 
cither on the part of the Court or it's Suitors. 

dant 
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dant to refort to, in conjundion with one or 
other or all of thofe we have already menti- 
oned ; as where the Defendant is unable to 
make a complete Defence to the PlaintifF*s 
Bill> without the poffeflion of fome ^dts 
.which reft in the knowledge of the Plaintiff 
himfelf, or fome of the Co-Defendants to the 
Suit, it may become expedient, for the pur- 
pofe of procuring fuch difcovery, to exhibit a 
Cross Bill againft the Plaintiff or fuch Co- 
Defendant ( I ) . This Bill differs from an origin 
nalBill no otherwife than as arifing from mat-, 
ter already in litigation, it is not neceflSiry to 
alledge any ground of Equity to fupport the 
jurifdidion of the Court, 

Thefe feveral Defences if the Defendant live 
within the range of the Court, i. e. within 20 ' 
miles in Chancery and 15 in the Exchequer, are 
required to be ligned by counfel ; and, in ge- 

( I ) '* The Crofs Bill is a De/eftce, and always confidered 
fo." Per Hard. Cb. Kemp V. Mackrell. 3 Atk. 812. 



ncral 
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neral ( i ), put in upon the Oath of the party, 
before a Mafter in Chancery, or a Baron m 
the Exchequer ; after which they are depofited 
in the office of tjie Six Cjc^jerks of the rc-» 
Ipeftive Courts, 

But if the Defendant refide beyond the 
range of Ihe Court, a Dtdimus Pottjlatcm if- 
fues (2 ) to Commiffioners, appointed for the 
purpofe of taking his Anfwer at the place of 
hi* refidence ; in which cafe the Anfwer. or 
other Defence, need not be figned by counfe!, 

(i) The Crofs Bill is, of courfc, excepted, and fee pre- 
ceding notes. An exception is alfo to be -noted in refpeft 
to the Attorney General, who adling by inftruftion only, 
and being, perfonally, a ft ranger to the real merits of the 
cafe, is not required to make Oath of the truth of his 
Defenfive Allegations. 

(2) This is applied for by motion to the Court, and if the 
Defendant regularly appeared to the Plaintiff's Suit, and be 
not in contempt, it is granted as of courfe ; but if the Defen- 
dant be in contempt to an " Attachment with Proclama- 
tion," the Dedimus will not be iffued till he has either offer- 
ed fatisfadory reafons for his default, or an affidavit be pro- 
duced of his inability to travel : for as the Dedimus is 
grantable only by the courtcfy of the Court, it is with 
reafon withheld whenever the Defendant has (hewn himfelf 
unworthy of fuch an indulgence. 

4 as 
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^ the Commiflioners are held to be anfwera^ 
ble for the propriety of its contents ( i ). 

The form of this Gommiffion in Chancery is 

as follows: 

A DUDIMUS POTESTATEM in ChaNCERY /O 

take a Defendant* s Plea, Answer, or De- 
murrer (2), 

(i) The ref|)onfibIlity of the Commiffioners for the pro* 
prietyof the Defendant's Anfwer, is grounded on tkeanciei^t 
praAice of inferting the tenor of the Plaintiff's Bill in the 
Dedimusf when the Commiflioners examined the Defep^^nt 
njiva 'voce upon the feveral interrogatories if contained; bur^ 
^' by degreesi the inferting the tenor of the Bill in the Com. 
miflion was done in fo loofe a manner in the office th^t it 
became a mere ballad, and was of no real ufe to the parties, 
or afliftance to the Commiflioners in framing the Anfwei:^ 
but was a fruitlefs and unnecefTary expence*" BatUy v« 
Pear/on. 3 Atk. 439. It was therefore abolilhed by 4 and ^ 
Anne, c. 1 6* 

(i) A Dedimus empowcric\g the Commiflioners to take a 
Demurrer, as well as a Flea or Anfwer from the Defendant, is 
called a fpecial Dedmrts ; but as this is more nfually applied 
for than th(^ ordinary Dedimus^ for taking a Flea or AniW^r 
only, I have preferred inferting the fornier kind ; diftin- 
gulfhing^ however^ by inverted commas^ fucl^ pafTages as are 
omitted in the latter. 

George 
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George the Third, by the gr net of God, of Great 
Britain^ France, and Ireland, King, Defender 
cftht Faith, and fa forth. To Andrew Sim- 
fon, Giles Mahew, William Fife, and Peter 
Sandes ( i ), greeting : whereas James Willis 
has lately exhibited his Bill of Complaint before 
us, in our Court of Chancery, againfl Edward 
Willis and WiUiam Willis, Defendants ; and 
whereas we have, by our Writ, lately commanded 
ihefaid Defendant, Edward Willis, to appear 
before us inourfaid Chancery, at a certain day 
now pafl, to anfwer ihefaid Bill ; Know ye thai 
'ive have given unto you, or any three or two of 
you, full power and authority y *' inpurfuance of 
ihe fpecial order of our f aid Court ^^ to take the 
Anfwer of the f aid Defendant, Edward Willis, 

{i ) Any number of Commiflioners may be inferred in the 
DedtMus ; there are feldom, however, more than four ; two 
nominated on behalf of each party. The order of naming 
them in the Contmiffion is ufually to put the Defendant's 
Commffioners firft, and/ afterwards the Plaintiff's. One 
Commiffioner on each fide is fufficient to take the Anfwer^ 
and if neither of the Plaintiff's Commiffioners attend^ it may 
be taken by thofe for the Defendant. 



en 
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' on his corporal Oath (i) upon the Holy Evm-^ 
gelifis ( 2 ) ; '* or his Pica upon his corporal 
Oath^** to be adminijlered hy you^ or any thru 
or two of yowi " of bis Plea or Demurrer 
without Oath,** to he refpeSively made to the 
faid Bill ; and therefore we command you, or 
any three or two of you, that at fuch day and 
place as you fhall think fit, you go to the faid 
Defendant, if he cannot conveniently come to 
you, and take his feveral Anfwer, Plea, or Be^ 

' murrer rtfpeBively, as aforefaid, to the faii 
Bill, the fame being plainly and diflinElly writ^ 
ten upon parchment ; and when you fhall have 

' fo done, you are to fend the fame clofedup under 
ihefeals of you, any three or two of you, unto us 
in our faid Court of Chancery, without de^ 

(i) Or if the Defendant be a Peer or Peerefs, •* upon his 
perfonal Honour." If a Quaker, •* upon his folemn Oath 
or Affirmation/' to be made before you, according to the 
form and tenor of the ftatute in that cafe made and provided. 
If a Corporation, «' under the common feal of the faid 
Corporation," &c* 

(2) If the Defendant be a Jew, inftead of *< Holy Evan- 
gclifts," the words, *^ upon tho< Sacred Pentateuch or Five 
Books of Mofes," are inferted. 

lay, 
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lay {1), wherc/oever it Jhall then be, togtthtr 
with this Writ. Witnefs ourfelf at Weftmin- 
fter, the day of in the 36/A 

year of our rei^n. 

Arden, 
Indorfed '' By the Court.'' Winter (2). 

In the Exchequer the form of the Bedimus 

is thus : 

George the Third ^ ^c. To our beloved An- 
drew Simpfon, Giles Mahew, William 
Fife, and Peter ^2SiAt%^ greeting : Know ye 

(1) Striftly the return of the Dedimm fhould be regulat- 
ed by that of the Suhpcena ; as if the Subpcena be made return- 
able on the firft day of a Term, the Dedimus fhould return 
on the laft day of the fame Term ; and if the Subpcena re- 
turn on the laft day of any Term the Dedimus (hould be re* 
turnable on the firft of the cnfuing Term : it is moft ufual, 
however, to make It returnable *• .without delay," which by 
the pradice of the Courts is underftood to mean th^ firft re- 
turn of theenfuing Term, if itiffue during a TVnw, and the 
laft return if it iffue in the Vacation, It is neverthelefs fre- 
quently made to fuit the convenience of the Parties, and 
varied according to the diftance of their reiidence from 
London* 

(2) The Matter of the Rolls, and Defendant's Six-Clerk. 

that 
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ihat we have a/pgnedyou, and do herehy give t6 

you, or any two or more of you, full power and 

mdhority to examine Edward Willis, Defen- 

, dant, touching the matters ioniained in a Bill 

oj Complaint lately exhibited againft him and 

others, before the Chancellor and Barons of our 

Exchequer, at Weftminfter, ly James Willis, 

Complainant, and to make his Anfwer tkereoi, 

and engrofs the fame on parchment ; and there^ 

fore we command you, that atfikh day andplaci, 

or ddys and places, as any two ofydufhall ap^ 

point, you, or any tiuo or more of you, do cdre^ 

fully examine the faid Defendant, touching the 

matters aforefaid^ vpofi his corporal Oath; to le 

ly hiin taken on the Holy Go/pels of God, before 

you, or any two or more of you, and do take his 

Anfwer thereon, and engrofs the fame onparch^ 

ment, and that the faid Defendant do fgn the 

fame, and do fend thefame^ taken inform afore^ 

faid, before the Barons of our Exchequer, at 

Weftminfter, on the day of next, 

clofed up under the hands andfeals of any tivo or 

more of you, together with this Writ. Witnefs 

the Right Honourable Sir Archibald Macdo- 

nald, 






I 
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nald, KfU. ^i Weftminfter, the . day of 

in the 2&^h year of cur reign. 

By order of Cxmrl made the fame day, and by the 
Barons. 

Eliot, 



The Anfwer being duly taken, and fworn 
to by the Defendant, it is tranfmitted with the 
Dedimus to the Court, either perfonally by 
one of the Commifljoners, or by a meffenger, 
who, receiving it immediately from them, 
fwears '^ that it has not been opened, or alter-^ 
cd, fince he fo received it ;" it is then depo- 
fited and filed in the office of the Six Clerks 
of the Court, there to.remain as of record. 

If the Plaintiff conceive that the admiffions 
of the Defendant's Anfwer are alone fuffi- 
cient to fubftantiate his cafe, and entitle him 
to a decree of the Court, he may proceed to 
fet down the caufe for hearing on Bill and 
Anfwer ; but if the difcovery be incomplete, 
or the allegations of the Bill be infufficiently 

K replied 
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replied to, the Plaintiff may prefer exceptions 
to the Defendant's Anfwer, and pray that it 
may be rendered more full and particular in 
the points excepted to. Thefe Exceptions 
will be the next objedl of our confideration. 



Of 
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Of Exceptions to , a Dependant's 

Answer. 

1 F the Anfwer of the Defendant, when 
filedi appear to be defedlive or eva- 
live ( 1 ), the PlaintijfF may take advantage of 
fuch infufficiency by Exceptions [2) , in like 

manner 

• 

( 1 ) Or if the Plea or Demurrer of the Defendant be over- 
ruled upon hearing, and the Defendant an/'wer atlfo, (even 
by denying Combination) the Plaintiff muft except to the 
Defendant's Anfwer, otherwife he will not be obliged to 
amend it ; but if the Demurrer or Plea be to the whole Bill, 
this is not neceflary. See Cotes v. Turner^ Bunk 1 25. 

(2) In mod of the proceedings which have hitherto been 
the fubje^ of our obfervation, we have found an opportunity 
(of which we have frequently availed ourfclves) to remark the 
refeml^lance that generally prevails between the praAice 
of our Courts of Equity and that of the ancient Civil 
Law ; but the fimilarity here fails : Exceptions to the 
Defendant's Anfwer are purely creatures of our own ; the 
dilatiofiesf or excfptions of the Civil Law> being confined to the 
lihellus ariicttlatus^ or Bill^ and anfwering, in a great mcafure, 
to the Flea and Demurrer of our Courts. In truth the refpon^ 

/^ of the Civil Law could hardly admit of Exceptions, for 
there the Defendant was examined upon the charges of the 
Ubel| 'Viva voce by the judge, who obliged him, on pain of 

K 2 Contumacyi 
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manner as we have feen the Defendant might 
avail himfelf of Objedtions to the Plaintiff's 
Bill by Plea or Demiirrtr. 

The form of thefe Exceptions is the fame in 
both Courts^ and is this : 

Exceptions to an Answer in iht Courts of 
Chancery and Exchequer. 

In Chancery. 

Between James Willis, by John Willis 
his Father and next friend^ Compiaimrii^ 

Contumacy, to give direA and unequivocal anfurers to each 
article -, and this was formerlj^thc pradlce> wc have before 
obfcrved, in our own Courts ; the Mafters in Chancery, and 
the Barons of the Exchequer y having been uf«d to take the 
Defendant's -|\nfwerto the feveral Interrogatories of the Bill 
from his own mouth* See ante, p. 12. n. (2). and Far, Rom, 
91, But th having been afterwards Isft to Counfel and 
Comroiiiicners, fometimes proved to be fo negligently 
performed^ as to render the admiflion of Exceptions neceflary 
in jaftice to the parties* 

But no Exceptions will hold to the Anfwer of an Infant. 
^t^ antty p. 120. n. (1). and Siurdnvick v* Pargiier. Bmh, 
338. Alfo 4 Bro^. Ch, Ca. 256. Nor to an Anfwer pat 
in without Qaih. Hill y« E» cfBiUe. z. Fqvj. x i • 
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and Edward Willis aniWilliam WiF- 
lis, l>tjtniants. . 

Exceptions /^/Sm hy the /aid Contptainmt to 
the Anfwer put in hy the /aid Defendants to 
the Complainant* s Bill of Complaint in this 
Caufe. 

pirft — Fot that the f aid Dtfendants hate not, ac^ 
terding to the hejl of their refpeBive knotohdge, 
information^ and belief ^ fet forth and dif covered 
in their faid Anfwer ^whether thefaid Tejlator, 
Thomas' Atkins, in the Complainant* s faid Bill 
named, duly made and executed fueh lafl Will 
and Teftament, in loriting, offuch date, and of 
fuch purport and effeB^ as in the faid Bill men^ 
tioned, t?c. (purfuing the words of fiich 
Interrogatories of the Bill as are not 
fufficiently anfwered) (i), 

(1) See<7«/o p. 37, Thefc Exceptions muft ftatcpartlcu- 
larlyy and with accuracy, tlie poinrs in which the Defen- 
dant's Anfwer is defedHre, or they will be lejedted as va^pe 
and impertinent. Care (hould alfo be taken that no point 
be omitted to which Exception can be taken^ as no new Ex-* 
ceptions can afterwards be adde4« See JVickins v. Pratu 
Bunb. 246* 

K 3 Secondly 
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Secondly — For that the /aid Defendants have 
not, according to the bejl of their knowledge^ in^ 
formation, and belief anfwered and fet forth 
whether the f aid Complainant hath or hath not, 
by his faid Father and next friend, applied to 

^. the faid Defendants, (Sc. &c. or hoxo other-- 
wife. 

In all which, and divers other particulars, the 

faid Complainant is advifed, and humbly infifls, 

the Anfwer of the faid Defendants is altogether 

evafive, imperfeS, and infyfficient : Wherefore 

the faid Complainant doth except thereto, and 

humbly prays that the faid Defendants may be 

compelled to amend the fame, and put in a full 

and fufficient Anfwer to the Complainants faii 

Bill. 

A. Manning. 

Thefc Exceptions, like other pleadings : in 
the Courts of Equity, are required to be 
figned by . counfel, as a teftification of their 
propriety, and after being fairly tranfcribed, 

arc 
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arc filed ( 1 ) in the office of the Six Clerks of 
the Courts with the reft of the pleadings in the 
Caufe« 

( 1 } The fttleprefcribed by the Court of Chancery in refpefl 
to the time of filing Exceptions to a Defendant's Anfweris^ 
that if the Anfwer be pBt in during Term^ the Plaintiff (hall 
have eight days after the expiration of the Term ; and if iti 
a Vacation^ he (hall have till the fame period in the 
Term immediately following. But in the Exchefuer, where 
greater difpatch^ as we formerly obfervedj is required 
oat of refpedl to the Supreme Magiflrate^ whofe debtors 
the fnitors of that Court are fuppofed to be^ the Plaintiff 
muft produce his Exceptions within /our days after the 
commencement of the next Term, after the coming in of the 
Defendant's Anfwer> and fet them down to be argued within 
four days after they are filed. See Hindf, a6o* zFonv. 2 ; and 
fee Bern, 53.-^-3 -^/^» 19* — If Exceptions are not filed within 
thofe periods^ the Plaintiff is fuppofed to acquicfce in the 
Defendant's Anfwer; unlefs, indeed^ upon application to the 
Court, he afterwards obtain leave to file them nu.^ pro tunc. 

It may here be obferved^ that if the Defendant} together 

with an Anfwer, have either pleaded or demurred to the Dif^ 

cvutry fought by the Billj the Plaintiff is to be careful not 

to except to the Anfwer till the Plea or Demurrer has been 

argued} for if he do, he admits their validity ; it would 

elfe be impoffible to determine whether the Anfwer were 

fufficient or not : But this rule does not hold where the 

Plea or Demurrer goes only to the reliefs and not to the 

Di/covefy of the Bill, See 3 Fiere Wms, 326. Londm 

AjffttT. V. Eaft Ini. Cmf. and fee Baker v. Fritchardi 3 Ati. 

389. 

K 4 If 



1^6 A TREATISE Of 

If the Defendant allow the propriety of Ac 
naintiif's Exceptions^ he mud, within the 
time limited by the courfe of the Court ( i ), 
put in a further Anfwer (.a). But if the De- 
fendant conceive his Anfwer to be fufficient» 
an order i%^ in Chancery^ obtained to have the 
proceedings (that is to fay, the Bill, Anfwer, 
and Exceptions) referred to one of the Mafters 
of the Court. Should the Mafter report it in- 
fufficient, the Defendant muft fubrait to anfwer 
more particularly, unlefs, by Exceptions to 
fiich Report of the Mafter (3 )j, he appeal to the 

(i ) This in the Exchequer is eight days in a Town Caafe> 
and a fortnight in a Coantry Caafe, though further time 
will be allowed on application to the Court ; and the Author 
believes it to be the fame in Chancery. See, however, the 
obfervatidlis made in the cafe of Gordrni y. Pin, 4 Brow. Cb, 
^ Ca. 406. and 2 F. Fez, 270. 

(z) Of which^ in the Exchequer, he muft give notice to the 
Plaintiff*. See 1 Anfir. 86. A further Anfwer is in all refpefb 
fimilar to andconfidered as part of the firft Anfwer; if, there- 
fore^ any thing contained in the firft be repeated in the fecondy 
(unlefs it vary the Defence in point of fubftance) it will be^ 
deemed impertinent^ and expunged with cofts. See Miu 
Plead. 252. 

(3) No precife time, within which Exceptiom axe to be 
exhibited to a Matter's Report, feems to be limited by either 
Court; it muft, however, be within a reafonable time after 
he has prepared his drafti or he may refufe to receive them* 
Sec I Afir. 277. 

4 judg- 
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iudgmcnt of the Court, and obtain , a-ct 
<ietennination. "** ^^'^^^ » different 

In the £,che^,,,^ ,^^ Exceptions were for 
xnerly referred to one of the R. 

examined into their fuffi. °"'' ^^^° 

doe.^ in ru ^"ffi^ency,. as the Mafter 

.<loes m Chanceiy ,. but that pracflice has h 
longdifcontinued, and they are nl 
^efore the Court in the L^Zj^a 
there receive a final decifion(, J. ' "^ 

«/#<rwry,/^« Answer. 
-?^ Chancjery. 

Edward Willis w WiUia™ Willis. 

<'^ By a iMc order of die Co.«* ir 
W.g^d ii °'^""^»five, fron. the day 0^^ 
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of this Court, made in ibis caufe, and hearing 
date the day of ^ 795 • 

Firft Exception. Tor that the faid Mafter has 
in and by his faid Report ftated. That, CSc. 
(purfuing the words of the Report) but the 
faid Mafter has not ftated or fet fortb^ £sff . 
(according to the nature of the objec- 
tions ) 

Second Exception. For that, ^c. 

In all which particulars the faid Complainant doth 
except to the faid Mafter* s faid Report^ and 
humbly appeals therefrom to the judgment of 
this Honourable Court. 

Wadman. 

* 

That thefe Exceptions may not be frivo- 
lous, or taken merely for the purpofe of delay, 
they are not only required to be figned by 
Counfel, but a depolit of 5 /. is required to 
be made by the Defendant with the Regifter 
of the Court/ as a compcnfation to the Plain- 
tiff 
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tiff for the delay occafioned in the progrefs 
« ^^ 

of his Suit, in the event of the Exceptions 

being over-ruled ( i } . 

But if the Mafter's Report be confirmed, 
and the Anfwer confcquently determined to 
be infufficient, the Defendant muft, within 
the time before mentioned, pofitively^ and 
without further evafion, put in a further 
Anfwer to the Plaintiff's Bill. Should his 
further Anfwer be alfo infufficient, it may be 
excepted to in like manner as the firft. But 
if it be a third time reported infufficient, 
the Defendant will be committed to the Fleet 
prifon, till he put in a full and complete An- 
fwer to every allegation material to be replied 
to ; and if his contumacy ftill continue, the 
Plaintiff's Bill will be taken fro confejjo (2). 

'But, 

(1 ) And if the PlaintifF prevail in any one of the Excep- 
tions, he will he entitled to the depoiit. See 4 Bronv. Ch, 
Ca. !• 

(2) This is in conformity to the pra^ice of the Civil 
Law, where, if the Rfus, after three fucceffive examinations 
upon the libelj ftill perfifted in giving a vague and incom- 
plete 



«. } 
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But, in order to proceed in our Suit, it is 
ncceflary for us to prefume that the Defen- 
dant's Anfwer was either originally fufficient, 
or has at length become fo by amendment ( i ).; 
and the next proceeding which occurs will be 
the Plaintiff's Replication {2) . 

pkte Anfwer. he was detained in 'vineutis till he con- 
formed ^ and in cafe of perfevering ift obAinaicy, the libel 
was proceeded upon as trucj and judgment given accord- 
ingly. 

(i) Had it occurred to us^ we might have before ob- 
lerved» that a Defendant wilT not be permitted (on applica-. 
tion} to amend his Anfwer by varying the ilattenent of any 
material faS^ admitted in the Flamtiff's fiivonr, but he 
will in fome cafes be allowed to withdraw the admiflion of 
a point ct concluiion of la*w made by ignorance or inad- 
vertency. Sec 2 Ferx. 334, and Pearce v. Gmr, dmk. 65. 

(2) ft were, perhaps, imprafticable, confiftently with 
perfpicuity, to infert in a treatife of the prefent nature 
every proceeding which the variety of circumftances occa- 
iionally attending one or other of the difierent ftages of a 
Suit may^ by poffibiliiy, render neceflary in the progref^ of 
a cauie. Such as moil frequently occur we (hall endea- 
vour to recoiled as often as occafion may afford us an oppor- 
tunity of introducing them. And it may here> therefore, 
be Roticedf that if the Plaintiff perceive by die Anfwer of 
the Defendant that his BiU is in any refped defedive as for 
want of parties^ or otherwife, he ma!y hefin repMcatiaa 

obtain leave (as of cour/e] to amend his Bill. 

Ar 
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An amended B ill m\3i^ ftate fo much of the original Bill as ma^ 
be neceiTary to introduce the amendments^ but no more ; if 
it do more, the redundancies will be deemed impertinent. 
7110 amended and original Bills are^ to moft purpofes^ con- 
iidezed as but one Bill^ and make up the fame record ; 
and the De&ndan^, having once appeared, need not be 
fef vcd with a frcfh Suhfcena. See Abingdon v. Butler, i F^ 
f^ex. ziOp and Angerfiein v. Clarke t ibid* 250* 



0^ 
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Of Replication to Defendant's Answer. 

IF the Anfwer of the Defendant contro- 
vert the fadts charged in the Plaintiff's Bill, 
or fet forth new fs^ds and circumftances which 
the Plaintiff is not difpofed to admit (both 
of which is ufually the cafe) he may 
maintain the truth of his own allegations, 
and deny the validity of thofe alledged by the 
other party in a Replication ( 1 ) to the Defen- 
dant';s Anfwer. 

The 

( I ) The Replication^ according to the modern pra^ce« 
confifts of a general averment only, of the truth and fuffi- 
ciency of the Plaintiff's Bill, and as general a denial of 
the fame properties in the Anfwer of the Defendant; but 
formerly, if ihe Defendant's Anfwer ftated new fads in 
oppofition to thofe alledged in the W\^ the Plaintiff 
was accuflomed to reply by a /pedal flatement of other 
fads not before charged. This produced a Rejoinder 
by the Defendant, afferting the troth and fufficien- 
cy of his Anfwer, and alledging the contrary of the 
Plaintiff's Replication. A Sur^rejoinder frequently followed 
the Rejoinder, a Rebutter the Sur-rejoinder, and fo on, as 
long as new fadls were fet forth by one party, and 
(in order to put them in iffue} denied by the other; 

fee 
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« 

The form of a Replication is the fame in 
both Courts, and is ufually in thefe words : 

A General Replication to a Befendani*s 

Answer. 
In Chancery. 

Between James Willis, hy bis Father and 
next friend. Plaintiff, and Edward Wil- 
lis and William Willis, Defendants. 

fee Prac. Rej^. 314, 31;. Bat the inconveniencies occa- 
fioned by thefe maltifarioas pleadings on each fide gave 
rife to the more recent pradice (copied from the Civil Law ; 
(For. Rom. 108.) of introducing fuch new pofitions as 
occur after iflue joined by Supplemental BilL Which fee pofi. 

Bat there ftill are cafes where a f pedal Replication may- 
be aeceflary, or at leaft advifeable ; as where a Plaintiff is 
defirous of controverting only a part of the Defendant's 
Anfwer, and admitting the reft, or where he would avoid 
the effe^s of any improvident demands of his BilK A form 
of this fpecies of Replication will therefore be introduced 
in a fubfequent note. 

It ihould be obferved, that no Replication is to be made 
where the Defendant difclaims generally to the whole fiilly 
but othcrwife when the Difclaimcr goes only to a part of 
the Bill; See Williams v. Longfellow y 3 Atk. 582. 

If the Plaintiff reply to a Plea or Demurrer, he admits 
them (if true) to be good. Farker v. Bljtbmre^ Free. Chan. 
58. 

rbe 
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The Replication of Jam^ Willis, Complammi^ 
io the Anjwer af Edward Willis md Wil- 
liam Willis, Defendants. 

This Repliant^ faving and referving to himfelf 

all and all manner of advantage of Exception 

which may be had and taken to the manifold 

errors^ uncertainties^ and infiifficiencies of the 

Anfwer of the f aid Defendants ( i )yfor Replica-^ 

tion thereunto ^ faith y that he doth and will aver^ 

maintain^ and prove his faid Bill to be true, 
» 

certainy and fn^ient in the haw io he an^ 

fwered unto by the faid Defendants, and that the 

: Anfwtr of the faid Defendants is very uncertain, 

evafive, and infufficient in the Law, to be replied 

^ (i) TbU refervation of liberty to except to the Defeo* 

dant's Anfwer was probably founded on the fame prefump-* 

^on ^s that which anciently fuggefted the propriety of a 

$milar refervation at the beginning of the Anfwer itfelfj 

fee ante, p. 1 1.5. ru{x). Ufelefs, howe ver« as it was there ob- 

ferved to be in an Anfwer> it feems to be moil peculiarly 

futile in a IVeplication ; for the Plaintiff was never fuf&red 

to except to the Defendant's Anfwer, after he had once 

fubmitted to reply to it, dree. Charts 58. — The reader will 

perceive by a preceding note, that thefe rcfervations are not 

ufcd in the cafe of an Infant, though we have here retained 

it for the fake of uniformity* 

unto 
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mnt<> ly this Repliant ( i ) ; without that that any 
othtr matter or thing in the /aid Anfwer con^ 
iained material or effectual in the Law to be 
replied unto, and not herein and hereby zvell and 
/ufficienily replied unto, confejfed, or avoided, 
iraverfed, or denied, is true ; all which matters 
and things this Repliant is ready to aver, main-- 
iain, and profoe as this Honourable Court Jball 
direil, and humbly prays as in and by his /aid 
Bill he hath already prayed ( 2 ) . 

The Replication being merely a contefta- 
tion of the Defendant's Anfwer, for the pur- 

pofe 

■ 

(1) It may appear a ftrange inconfiftency to a fludent 
Baufisd to the uncoath forms of le^l proceedings^ thAt the 
Plalmiff (honld reply to what he afferts to be *^ infufficient 
to be replied unto/' and (houldneverthelefs have forborne to 
except to thofe infufficiencies» though his Replication begins 
with an exprefs declaration of his readinefs to avail himfelf 
of every advantage : But it is to be obfenredf that the purpofe 
of the Replication is merely to put in iffue, by an aflertioa 
on the one (ide> and a denial on the other, the matters in 
queftion between the parties. 

(2) The form we have here given is of a gineral RepU- 

cation ; but we have obferved in a preceding page 1 42, n. ( 1 } 

that >^r/ii/ Replications are y&Mr//>7</ neceflary. The form 

of a Special Replication may be thus: 

L Tbi 
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pofe of putting the allegations between the 
parties completely in ijjue^ it is not required 
to be figned by Counfel, but is filed by the 

The Replicatton of J. W. CompUhantf to the Anfvnr of 
E. W, and W. W. Dr/eudants : 

This Refliant, facing and referwing^ JsTf, for Replication unto 
the Afffwer of the /aid Defendant » faith, that hf this Repliant 
doth, in and by this his Replication^ fwave his demands of 
tithes of Eafter Offerings, demanded fy his Bill, and men- 
tioned in the faid Defendants faid Anfnver, and does in no 
nvffe infifi thereupon or require or intend, atty examination of 
nuilneffes in this caufe concerning or refpeShtg the fame^ and 
only infifis upon his other demands made in and hy his faid Bill; 
and that he datb and *will aver, maintain, and pro^e his faid 
Bill as to all the demands therein contained (except only as to 
ihofe herein before excepted and woavedj to be jufi and trutf 
certain a?fd fuffieient in the la«w to be anfnjeered unto by the 
faid Defendant f and thai the Aftfiver of the faid Defendant is 
wttrtu, uncertain, and infuffiiient in the latv to Be replied ttnto 
hy this Repliant, for divers manifeft errors and untertaintits 
. therein contained , ivithoat that, &c* ; all tabicb matters and 
things this Replant is ready to over, maintain, and prove, as 
this Honourable Court Jhdll direS, and prays as in and by hit 
faid Bill he hat already prayed, except as herein before ex- 
ceptedn 

A. Manning. 

A Special Replication muft Be ligncd by Counfel; and if 
It be irtegularJy framed, or contain matter not in the Bill, 
it may be demurred to, S«c Goodfellow x. Morfhally i Ci, 

Plaintiffs 
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Plaintiff's Clerk in Court, as of courfe, on 
receiving inftrudlions for that purpofe ( i ) . — 
The next proceeding in a Suit is the Rejoinder 
of the Defendants 

(i) In Chancery^ the Replication muft be filed within 
three Terms after the Defendant's Anfwer ; and in the Ex* 
€hequery formerly the nexty but now the fame Term. The 
rule in Chancery appears to be derived from the CMl Law* 
by which, we have feen, the ABor was obliged to, proceed in 
his Suit within two months, or have his Bill difmiifed ; but 
that in the Exchequer feems more conformable to the ancient 
Common Law, where, if the Defendant did not reply within 
the next Term after the Plaintiff's Plea came in, judgment 
of non pros was awarded againft him. See Fqu Rom. iij« 
Hitide 28S. Fo«w, 45, 
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Of Rejoinder to a Plaintiff's Replica- 
tion. 

THE Plaintiff, having filed his Replication, 
proceeds to fcrv.e the Defendant with a Sub^ 
pccna to rejoin {1) and to join in Commiffion 
for the examination of witnefTes. 



(t) The Suhpigfia to rejoin anfwers to a fimilar citation 
in the Civil Law, which clofed the ///// contepatio; and the 
reafon given by the Civilians for its introduAion was pro- 
bably that which occafioned it to be adopted by our Courts 
of Equity^ namelyi that unlefs the Defendant were cited pre- 
irious to the examination of witnefTes^ the receptio teftium 
would be a mere nullity^ as the Defendant would have no 
opportunity of enquiring into their credibility, or of co- 
examining them relative to the fads they were to fupport, 
which might poflibly bring out circumftances in his favour; 
but it was not neceiTary with them, nor is it with us, that 
the Defendant (hould appear to the Citation, becaufe, as \l 
is a proccfs entirely in his favour, he is left to avail himfelf 
of it or not at his difcretion. The caufe, therefore, is com- 
pletely at iffue upon the mere fervice of the Subpoena, and no 
Rejoinder is, in general, adually filed. And, indeed. Sir J^. 
y^)^// fee ins to have held, that the caufe was fufficientlyat 
iffue by the Replication, •• for the Iffue is offered by the De- 
fendant's traverfe, and a Rejoinder is only a fidion of the 
Courtt" Rodn^ V. Hare, Afyl 296. 

The 
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Tht^orm of this Subpoena is, in Chancery, 
precifely the fame as the commom Subpoena 
ad refpondendum, and returnable and ferved in 
the fame | manner ( i ) ; but in the Exchequer 
the form varies by expreffing the caiife of ci- 
tation — As 



Suhpana to Rejqin in the Exchequer. ' 

« 

George the Third^ &fc. To Edward Willis 
end William Willis greeting : We command 
-and JiriElly enjoin you, that all excufes apart^ 
you appear before the Barons of our Exche- 
quer at Weftminfter, on the day of 
next, to rejoin to the Replication of 
James Willis, lately made and fled to your 
Anfwer ; and this in no zuife omit under the 
penalty qf £. loo, which we fhall cai»fe to be 
levied upon your goods arid chattels, lands and 

( I ) Se« ante, p. 61 , et/ef» The ancient pradlice in refpeft 
to the return and fcrvice of the Suhpcsna to rejoin may be 
fcen. For. Rom. xiz.-^Tcth. 20. The prefent mode is to 
apply to the Court by Motion to have the Subpana made 
returnable immediately, and that fervicc on the Defendant's 
Clerk* in Counway be deemed good fcrvice. 

L 3 tenements^ 
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Unemenls, to our ufe, if you jieghB this our 
prefcnt command. Witnefs, &c. 

Eliot. 

No Indorfement — But labelled. 



€€ 



To Edward Willis , to rejoin to the Repli- 
cation of Jatiies JVillis, lately filed to your 
Anfwer." 



The Rejoinder (whenufed) affertsthe truth 
and fufficiency of the Defendant's Anfwcr, 
and avers the contrary of the Plaintiff's Re- 
plication in the following form : 



A Rejoinder of a 'Defendant to the Plaintiffs 

REPLICATIO>f. 

The Rejoinder of Edward Willis and Wil- 
liam Willis, Defendants, to the Replication 
0/ James Willis, an In/aiit^ Complainant. 

These Defendants, faving and referoing to them^ 

f elves, fever ally, all and all manner of benefit 

and advantage of Exception which "may be had 

or 
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ar taken to the many unccrtainiit^^ imperftSli^ 

m 

vns,and infufficiencics of and in the Replication of 
the f aid Complainant , for Rejoinder to the fame ^ 

■ do fiveraiy fay (in all and every matter and 
thing ^ in and by their faid Anfzver they have 

fqidj they will feverally aver, jufiify, maintain, 
and prove their faid Anfwer in all atid every 
niafUr, claufe, fentence, article , and allegation 
therein contained, to be J2c/l and true, and cer-*. 
tain and fxifficienJt in the Law to be replied unto, 
in fuch fort, manner, and form, as in their 

faid Anftuer th fame are fet fortlh and de-^ 
dared, and that the faid Replication is very 
untrue, uncertain, and infufficient in the Law to 



be rejoined tmto hy theft Defendants ; without 
that that any other matter or thing in the faid 
Replication contained material or effeBual in 
the Laiw to be rejoined unto by tbefe Defendants 
and not herein and hereby well and fufficiently 
rejoined unto, confeffed or avoided, tr aver fed or 
denied, is true ; all which matters and things 
ihefe Defendants are ready to aver and prove, 
as this Honourable Court fhali award and di-^ 
rcB ; and thefe Defendants pray, as in and by 

L 4 th^ 
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their /aid Anfwer they have already feverally 
prayed. . 

• - y 

ft 

The caufc being now completely at iflne, 
the parties proceed tp prove the feveral alle- 
gations contained in their refpedlive pleadings, 
by the examination of witnefles ; which will 
therefore be the next fubjedt of our enqui- 
ries (i). ' , • * 

(i) In a former page, where we (poke of Instituting 
A Suit in Equity, wc noticed the feveral kindsa f 
Bills by which fuch Suit might be commenced; and in an 
hiftorkal treatife of diis nacore, thofe were, perhaps, all 
that we conld with propriety hare there introduced : bat. 
befides the original Bills, by which a' Suit may be imtitnted, 
there are others of an auxiliaty nature, by which it may 
be added -to, continued, or revived, as circnmftances may 
render necelTary* Thefe, arifing between the original 
inftitutton and final determination of th^ Suit, may not im- 
properly be denominated MUrlocMtor^ Bilk, and as they ;can 
in no wife beccnne requisite till after tflue be joined between 
the parties, prior to which, (agreeably to the praiftice of 
the Ci'vii Law} ^ any dck^ in the Suit may be remedied by 
amendment, this feems to be the moft proper place for ad- 
verting to them* Thefe fpecies of fiills, are 

I. A Supplemental Bill, which is ufed for the 
purpofe of fapplyii^ fome irregularity difcovejsd in. the 
formation of the original Bill, or in fome of the pro- 
ceedings upon it ; or fome defe A in the Suit., arlfing from 
events happening fince t!:e points in the original Bill were at 

ifluei 
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* 

liTue^ and which gives an intereft to perfons not parties to the 
Suit. (See 1 Atk. 291 . 3 ibtd^ 1 33, 2x 7, 370). This Bill, after 
reciting the original Bill, and the proceedings which have 
beeoihad upon itj the drcumftances which render the Sup- 
plemental matter neceflary, and the refped in which the ftate 
of the caafe and of the parties is varied bj fdch circumftahoct 
proceeils :• 

To the endf therefore y that the /aid E W. and W, W. may y?-. 
•veralfy anfiuer all and every the rnattert and thlngt herein Be^ 
fire charged by *waj d/Sufplfmeni j and that they may difc&nir 
andfet forth^ ^c. And that your Orator may be relieved im 
the premifeSf as the nature and circumjlances of his cafe may rvu 
quire. May itpleafeyour Lordjhip to grant Subpcena, Hc» (as 
in the original Bill.) 

If the Suit, by any event fubfeqnest to the inftitution rf 
the Stiit> become abated* it may be renovaited 

2. By Bill of REVivoB.;andiftheevent|OCcafiomngthe 
abatement* does not affedt the intereft traofmitted* in fucb^ 
manner as to make it fubje^ to litigation in a Conrt of Equi- 
ty, the Snit may be continued by Bill of Revivor merely i this* 
after fhortly fetting forth the original Bill, and proceedings^ 
the Abatement, and Title to revive (See For* Ropt* aio. Cotum 
Rep. ^90. 3 P. JVms. 348.} prays 

To the end f therefore^ that the faid^ Bill, Anffjinry end other pro* 
cetdings thereupon had, may ftand revived againfi the faid 
Defendants^ and be in the fame plight iftate^ and conation, at 
the fame voere in at the time of the Abatement thereof i May it 
pleafe your LordS/p to grant unto your Orator hit Majefy/'t 
rruft gracious Writ ^Subpoena ad Revivendom, to be dire^ed 
to the faid t i^c^ commanding them nfpeilively, at a certain dt^^ 
and under a certain pain, therein to be limited, perfomaUy to be 
and appear before your Lord/hip, in this Honourable Cwrt^ then 

tmd 
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tigd ihtre iofitmf ciutjkj ifcauft there Ar, ^why the fuid Suit 
. and proceedings , fo abated ^ as afore/aid^ fio^d not be re*vivedf 
emd he in the fame plight, ftate^ and conditiWi as the fame 
noereinatthe time of the Abatement thereof : and that jour 
Orator may he further relieved in all and fosgular the presnifes^ 
ess m your Loir^fljip m^y feem meet, asfd his cafe tnay rtqsiire : 
andymr Orator Jhall rver pray, ^f , 
. And flioald the eveat, which occafions the Abatement, be 
accompanied with ^/^reircumftances neofcfiary to be ftated 
19 ihe Coart. in order to obtain a complete decree, Av:h dr- 
cttmftaBces mjuft b$ ftated to th^ Co^rt, by wiiy pf Supple, 
meiual Bill* added to the Bill of Revivor. 

To a AiU €^ Reyiyor the Defendant nuift ihew caufe ia 8 
days after Appearance* or the Suit w^l ftaad revived as of 
conrfc. 5 "Peer Wms. j^S. 

fivT if the Abatement of the Suit happen by an event 
which may occafion the interefttranfmittedi to be eontefted in 
a CoDTt of Equity, the benefit of the Suit cannot 'be obtained 
by a Bill of Revivor, ea nomine^ but muft be fought by 

3. An ORiGiiTAL Bill in the nature of a Bill of Re- 
vivoa. (See t Ef.Ca. Mr, 2. i Ch, Ca» 1 74. 1 fern, 426,2 ib» 
548. ) It is faid^o i)c original merely for want of a privity of 
Title between the parties to the former, and thofe to the lat- 
ter Suit, and When thevatlidity of the aBedged tranfiniflion of 
intered is eft^blifhedj the Suit is in the fame fituation as it 
would have been by BiH of Revivor merely* in cafe the eila- 
bltihmtDt of fuch inteieft had been unnecefiary. 

This Bill, like the Bill of Revivor, ftatcs the original Bill 
and proceedings, the Abatement, and the manner in which 
the intereft of the party deceafed has been tranfmitted ; and 
it niuftlikewife charge the validity of fuch tranfmiffion, and 
ftatethc rights which have accrued by it. SccMit. Plead. SS. 

5 l^ 
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If, again/the intercft of a party to the Suitbc,by anycv^int, 
wholly determined, and the property become vefted in othcrg 
not claiming under him, (fee 2 Eq. Ca. Abr. 3.) the benefit 
of the original Suit cannot be obtained by either of the laft 
mentioned Bills, but by 

4.. An'orictnal Bill in thenature of a Supplemen- 
tal Bi l l. This Bill muft ftatc the original Bill, and the pro., 
ceedings had tipon it ; the event which caufed the Abatement 
of the Suit, and tfcc maimer in which the property in difputclias 
become vefted in the pcrfon entitled; ihew the equitable 
grounds upon which the parties are entitled to the benefit oF 
the former Suit , and pray the decree of the Court, adapted to 
the nature of the Plaintiff's cafe. See Mi/. PUad. 90. 

A Bill for thi« purpofe feems to differ from an original 
Bill in the nature or a Bill of Re^vivor^ in this, that « upon 
■an Original Billvn the nature of a Bill of Re'vivor, the benefit 
of the former proceedings is abfolutely obtained, fo that the 
pleadings in the/ry? caufe, as alfo the depofitions of witneffes 
(if any have been taken) may be ufed in the fame manner as if 
they had been filed or taken in the fecand caufe, (i Ask. 89O 
and if any decree has been made in the firft caufe, the fame 
decree will be made in the fccond caufe, (2 f^em. 548, 672. i 
£^:Ca: Abr. 83 ). But in the cafe of an Original Bill in the na- 
ture of a Supflefnental Bill^ a new Defence may be made; the 
pleadings and depofitions, though ufed to fome purpofe, can- 
not be ufed to the fame extent as if filed or taken in the (ame 
caufe, (fee Free, CL 212) and the decree, if any has been ob- 
tained, *• is no otherwife of advantage than as it may be an 
inducement to the Court to make a fimilar decree/' Mit. 
tlead. ^%. See alfo Coke v. Fountain, i Vern, 413. 
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Of the Examination of Witnesses, 

I N the feveral proceedings we have hither- 
to had occafion to enumerate; as applicable to 
our Courts of Equity, the reader has perceived 
t, great refemblance in /ui/iance, though gene- 
rally a difference inform, to thofe ufed incur 
Courts of Common Law. But in the Exa* 
niination of Witneflcs, a material difference 
prevails, both in form and efFccft. The Exa- 
mination in Courts of Law being ore tenus^ in 
the prefence of the judge and of the Court, and 
impromptu at the time of trial ; whilft that in 
the Courts of Equity, agreeably to the Civil 
Law, is condudled in private, and upon Inter- 
rogatories, or queftions in writing, previoujly 
framed for the purpofe {\). 

In 

(i) The writers upon our Common Law never fail to ap- 
prife the ftudenc of the fuperior advantages of the former to 
the latter mode of examination : their remarks are certainly 
founded on reafon; and they are fandlioned by expe- 
ricAce* In a private and fecret Examinationj taken down 

in 
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la Chancery^ if the witnefles refide within 

20 

in writing before an officer or hi$ clerk, (they obfcrvc) 
a witnefs may frequently depofe, what (hame or the appre. 
lienfion pf immediate contradiction^ would prevent his telti- 
fying in a public and folemn tribunal^ and in the prefence of 
the witncfTes of the advtrie party, — That an interefted or care* 
lefs fcribe may, in the Courts of Equity, by dreffing up the 
depofitions in his own words and language, make a witnefs 
fpeak what he never meant ; whereas, at the Common Law» 
he has an opportunity to correal or explain his teftimony, if 
either he mifapprehend the queftions put to him, or his an- 
iWer be mifunderftood, or his meaning attempted to be per- 
verted.— That the very manner of the witnefs giving evi- 
dence is not unfrequently afufficient indication of the truth or 
falfity of his teflimony^ an advantage entirely loft in the Courts 
of Equity : To which may likewife be added the age> qua- 
lity, and other circumftances attending the pef fon or iituation 
of the witnefs, which are of infinite ufe in enabling us to 
form an opinion of his veracity. — That the occafional quef- 
tions of the judge, the jury) and the counfel, propounded to 
the wiineiTes on a fudden, often (in the language of Sir Matu 
Hale) *« beat and boult out the truth,'* which might have 
been fupprefled in delivering his evidence under a formal 
fct of Interrogatories, prcvioufly framed. — Nor is the pre- 
fence of the judge, as Sir William B lack/lone ohCctvtSf a mas- 
ter of fmall importance ; for befides the refpetfl and awe with 
which his prefence will naturally infpire the witnefs, he is 
able, by ufe and experience, to keep the evidence from wan- 
dering from the point in iflue. See 2 Hale Hifi. 1 40, 3 Blac» 
Com. 375. The ancient Roman law, as may be colleded 
from QjuntlUan (fee Injl. QraU 1. 5. c, 7.) fcpms to have been 

con- 
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20 miles of London (i), this Examination is 
taken before a public officer, appointed by the 
Court for that particular purpofe ; but if they 
refide beyond that diftancc, a Commiflion, or 
Dedimus Poieflatem is granted to four Com- 

conformable to that of oar Common Law ; and it would be 
far from an incurious or ufclcfs enquiry, to trace the 
fteps by which fo important a variation from the original 
and, apparently^ more wbolefom^ pradlice was eSedled, and 
the reafons by which it was produced* It is, however, by 
no naeans the only inflance to be met with in hiiloryi of the 
wifeft inftitutions degenerating from their 'original eftabli(b* 
ment; frequently by the interefted policy « and fometimesby 
the negligence^ of the fovereign or the legiflature* ^ 

This mode of Examination by written Inter rogatcries, is, 
perhaps, the moft exceptional part of the Copfiitution of our 
Courts of £quity> and, it is feared, has not unfrequently 
been the means of iheltering from juflice frauds which 
would have been deteifled by an oral Examination* It 
was formerly, however, carried on in a manner which 
rendered it fomewhat lefs exceptionable than it is ^t pic« 
fent. Sttf^ft, p. 159, n. (2). 

( I ) The common range of the Court of Chancery, we 
have before feen to be ten miles, , and this is the diftance li- 
"' roited by the Covri in refpe^ to the Examination of Wit- 
njefles, (fee Or J, Chan, 109); but in praBke commiflions are 
feldom applied for, unlefs the witncfles refide at leaft zo miles 
from U,nd(iti^ as the expence of the Coramiflion, when they 
reiide at a lefs didance, is foun d to exceed that of a perfonal 
attendance before the Examiner* 

miflioners 
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xniffioners (two nominated by each party) (i) 
authorizing them to take the depofitions of 
the feveral witnefles> at the refpedive places 
of their refidence (2). 

(i)Theafadl way of naaning Coliiiiniffionen, is for tht 
Plaintiflf avd Defendant to produce refpedively fbnr aamesy 
and each party flriking out two, the remaining four 
are appointed Commiffioners. If, liowcVer, etcher of thft 
parties objefl to all the foar nattitd by the other, the objedl- 
ing party may move the Court that other four may be named 
in their dead ; or if either party refufe to flrike out two 
fiames, ttie Coart itfelf, on Petition, will do it. See Gil, 
1 26, 135. 

(2) We obferved, in a fbrmtr page, that the Bills or Peti- 
tions of Siritors, in our Courts of Equity, were anciently pe* 
rufed by the Court itfelf, previoufly to their being filed, and 
the Anfwer of the Defendant taken by one of the Mailers or 
Barons ; but that the Court afterwards became (atisfied with 
their having >been perufcd'or taken by a pradlifuig barrifter 
or commiilioners. In refpcdl to the Bill and Anfwer, no ma- 
terial inconvenience, pefhaps, arofefrom this deviation from 
the original praftice; but a fimilar remiflhefs was unfortu- 
nately fuffered to prevail in the Examination of witnefles, 
which were formerly <jueftioned *vwa 'voce upon the feveral 
Interrogatories, by the Mafter of the Rolls in Chancery, and 
by one of the puifne Bardns in the Exchequer. Thispraiftice, 
if revived, would, I apprehend, much wcj^en the objeftions 
urged by the Commentators on our Laws, as mentioned in 
a preceding note, againft the prefent motle of Examina- 
tion in Equity, Sccfl»/f,p. 43, li. (2). p. 121, n^ (z)-?- ^5^* 
Ji. (1). 

In 
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In the Exchequer the range of the CcJurt, 
within which witnefles are examined in Lon-^ 
don, is only lo ' miles ; and the pra&ice there 
differs from that in Chancery, likewife, inthis, 
that in Chancery there is but one Examiner 
appointed for the purpofe of examining all 
Witnefles, refident within the Circuit before 
mentioned, whereas, in the Exchequer, each 
Baron has his own fworn officer for taking 
fuch Examinations ; and the feveral Barons 
have, moreover, authority to take Examina- 
tions perfonally before themfeives ; which au- 
thority is not confined to the ordinary range 
of the Court in granting Cqmmiflions, but 
extends to any part of the kingdom. 

The form of a Commiffion is in Chancery as 

follows : 

4 Commission to Examine Witnesses /» 

Chancery. 

George the Third, by the grace of God, of Greet 
Britain, France, arid Ireland, King, Defender 



* Fow* trac. 6z^ 

of 
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d/ihe Faith, and Jb forth. To SaiAuel John- 
foii, Mayot Edwards, William .Mafon, and 
Peter Warne, greding ; Know ye that we, in 
confidence 0/ your prudence and fidelity, have 
appointed you, and by ihefe prefents do give unto 
yoUy any three or two of you [1), full power and 
authority diligently to examine all Witriejfes 
whatfoever, upon certain Interrogatories to be 
exhibited to you, as well on the part of James 
Willis, Complainant, as on the part of Edward 
Willis and William Willis, Defendants {2), 
or either of them ; and therefore we command 
you, any three or two of you, that at certain 
days and places, to be appointed by you for that 
purpofe, you do caufe the faid Witneffcs to come 
before you, and then and there examine each of 
them apart, upon the faid Interrogatories, on 
their refpeSlive corporal Oaths, firjl taken before 
you, any three or two of you, ,upon the Hoty^ 

( 1 ) If there be feveral Defendants, who. have appeared by 
difierent clerks in Court, ^' anv two or more of you'' isin- 
feited inftead of ** any thicc or two of you.'' 

(2) If the Commiflion be obtained on the pa^t of the De« 
fendantj this order of naming the paitiet is reverfed. 

M JEvan^ 
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Etangelijh ( i ) ; and tkatym do takefuch their 
Examinations^ and reduce them iyito writing on 
parchment J and when you Jhall havefo taken 
them, you are to fend the fame to us in our 
Chancery^ without dtlay {2),wherefoever it 
Jhall then he, clofed up, and under your feals^ or 
the feals of three or two of you, diftinHly and 
plainly fet forth, together with tbe faid InUr^ 
rogatories, and this Writ : And we further 
command you, and every of you, thai before you 
aH in, or be prefent at, thefwearing or examin- 
ing any Witnefs or Witnejfes, you do feVtrally^ 
take the Oath firflfpecified in thefcheduU here- 
Mto annexed ( 3 ) ; and tee do ^iveyou^ any three, 

two, 

(1) Seeante,^* 126, n. (1 & 2..} 

(2} A Commiffion may be made returnable on a general 
fetntn day^ or oa any day certaiti in Term^ or '' without de- 
lay ;" in which laft cafe» if it iffue in Term, it holds to tiie firft 
return of the next Term ; and if in the Vacation^ to At laft 
leturn of the fame Term* See 3 Aih 595. 

(5) Tbe fonn of this Oatb> at annexed to the fcKeditk 

lefered to> is this : 

Ycu/hally according to the hefi of your Jkill and knvwUdge, truly , 

faithfully y and 'Without partiality to any or tither of tbe parties 

in this Caufe, take the Examinations and depoptions of all and 

4 every 
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^ two. Of dM cf you, full power and authority 
Jointly, or ftverallyi to aiminijler Juth Oath, to 
iht refl or any cthtr of you, upon the Holy 
£^ngelifis } and we further command that all 
. and every the clerk or clerks, employed in tak-^ 
ing, writing, tranfcrihing, or ingroffing the 
depofition or depofitions of witnejfes, to he exa-^ 
inined by virtue ofthtfe prefcnts,fhall, before he 
&r they be permitted lo a& as clerk or clerh as 
aforefaid, or be prefent at fuch examination, 
federally take the Oath lafl fpecifed in thefaid 
fchedule annexed (i) : and we alfo give you, 

or 



i^ry Witnefs OniWHfieffes^ produced and examined by 'Virtue 
tf the Commiffion hereunto annexed^ vfm the Inter rogatoriei 
now produced and left t/tithyoti* And you fiall not pnblj/h, 
di/clo/e, or make knonMU to any per/on or perfms ^bomfoe^er, 
except to the clerk or clerks l^you emplcyed^ and/nvom tofecre* 
ey {ft the executknofthis Commiffion^ the contents of all or any 
oftbedepifitJOtts of the IVitnfffts, or any ofth^m, to be taken hy 
you and the other Commiffsoners in the fold Commfffson named, 
ehr any of them hy virtue of the faid Commiffim, until puhllcatuai 
fiidlpafs hy rtdr, orordefofthe Hijth Court of Chancery » 

( I ) This Oath is as followt i^Yfu/hall truly, faUhfully, and 
waithout partiality t^ any or either of the parties in this Cauft, 

M a take 
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or any one of you, full power and aMhoriiy, 
jointly and feverally, to adminijler fucb Oath to 
fuch clerk or clerks, upon the Holy EvangeJi/is. 

Witnefs ourfelf at Wcftminfter, the day of 
in the ;^6th year of our reign^ 

Arden. 
Indorfed ** By order of Court.'* Winter. 

Label — To Samuel Johnfon, Mayot Edwards^ 
William Mafon, and Peter Warne, Gents, 
any three or two of them, to examne Witneffes, 
as well on the part of James Willis Plaintiffs 
as on the part of Edward Willis and William 

iahe and fwriudmwr, tranfcribe andingrofs, the depofiHons of all 
and en^ery Witnefs and Witneffes produced and examined by the 
Commijponers^ or any of them named in the Commiffion bereunf 
annexed, as far forth as you are direSed and employed by the 

faid CommiJJionerSfOrany of them^ to take, fwrite dviun, or ingroft 
the f aid depoftions, or any of them ; and you Jhall not pMifi, 
difclofe, or make knoivn ioanyperfon or perfons nuhomfoe^ver, the 

/ontents of all or any of the depofitions of the Witneffes^ orat^ of 
them, to be taken, nvrote down, tranfcrihed, or ingroffed, by 

you, or ivheretoyoujhall hofve recourfe, or be in any ivifepritvy, 
until publication Jball pafs by rule or order of the High Court of 
Chancery* The form of this^ and the preceding Oath, 
were prefcribed by Lord Macclesfield and Sir J. J'b^' 
See Ord, Cane. 207* 

WilUs 
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Wiiiis Defendants, returnable without delay on 
^4 days notice to the Defendants {i). 

Ard£n. . 

WlNTER% 

In ih^ Exchequer the form is thus : 

A Commission to examine Witnejfes in the Ex- 
chequer. 

George the Third, &c* To our Moved Samuel 
Johnfon, Mayot Edwards, William Ma- 
fon, and Peter Warne, greeting : Know ye 
that we give to you, or any two or more of 
you ( 2 ), full power and authority to examine cer^ 
tainWitneffes upon Interrogatories, to be exhibited 
before you, or any two or more of you, as well on 
the part of James Willis, Complainant, as on 
the behalf of Edward Willis and William 

(i ) This was the ancient notice of trial in a canfe at laur» 
aj>d from thence taken — For^ Rom. 1 26. If, however, the 
commiflion ifliie in Eafter Term, and be retamable in Trw 
nitjf ten days notice is held to be fafficient on account of 
the (hortnefs of the Vacation. 

(2) See mu, p, 161, m (i)* 

M 3 WilUs, 
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Willis, Defendanls (i) ^ and ibertfire we 
command you^ that tUjuch day and place ^ 9r days 
and places^ as ^tiy two or more of you Jball 
appoint ^youy or any two or more of you, do fum- 
mon the f aid Witnejfes to appear before you^ and 
do carefully examine them and every 6f tbem 
each feparalely by bimfelf or herfelf upon the 

. ftid JiUerrogatories, on their refpeffive corporal 
oaihsy to be by them feverally taken on the Holy 

. GoJpeU of God ( 2 ) , before ypu, or any two or' more 
ofyoUy and do take their depofitiom thereupon, /ind 
engrofs them on parchment, afi4 do fend the fame, 
taken in form aforefaid, before the Barons of our 
Exchequer at Weftminfter, on, ^c. ( 3 ) clofedup 

» # ' ' ■ * 

under the hands andfeals of any two or more of 
you, with the f aid Interrogatories and this Writ : 
And wc further command you, that before any one 
of ym Jball proceed to adminijler an oath to any 
of the faid Wilneffes, or to examine any of them^ 
or be prefent at any fuch Examination^ you Jball 
take the oath jirji mentioned in the Schedule bere^ 

(i) See ante, p. 161 > n. {2)« 
(2} See^v//, p. I26jn. (i &2)« 
(1) Scctfxr/op* 162, D.(z). 

unto 
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ania annticed { i ) / And we give to you and every 
ef you full pQiVi)€r and authority^ jointly orfepa^ 
rately^ to adminijier the /aid Oaib on the Holy 
Go/pels of God to the rejl^ or to any other of 

» 

you : And we further command^ that the perfon 
or petfons who fhall ferve as Clerk or Clerks to 
take, write down, tranfcribe, or ingrofs the depo^ 
Jit ions of theWitneffes to be produced before and 
examinti by you, or any of you, by virtue of 
thefe prefents, Jball, before he or they be per^ 
mitted to ferve asjuch Clerk or Clerks as afbre^ 
faid, or to be prefent dt the Examination of any 
^Witnejfes, take the Oath lafi mentioned in the 
/aid Schedule ( 2 j / and we give to you and evefy 
of you full power and authority, jointly or /eve- 
rally, to adminifter the /aid Oath on the Holy 
Go/pels 0/ God corporally to /ucb Clerk or 
- Clerks y provided that the above-named Defen^ 
dants have fourteen days notice given to them 
re/peSively 0/ the day md place 0/ your jirfi 

{ 1 ) This Oath is in the fame words as that in Chancerjr^ 
See ante, p. i^i, n« (3). 



(2) Sceoff//, p, i6i,n.(i). 



IT 
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Jilting about the execution of theje prefents {i). 
• Wilnefs, ^c. at Weftminfter, the day of 

in the '^(^th year of our reign. 

By the Barons (2). 

Eliot. 

*• - .- . . 

Proper notice having been given to the 

« 

Defendants of tKe time and place of executing 
the Commiffion, Interrogatories ^ or queftions, 
prcvioufly framed and fettled, are produced on 
each fide, and feparately read to the refpeftive 
"Vyitneffes (3), and their refponfes or depofi^ 
«* . .. tions 

' . ( I ) Sec antti p. 1 65, n. ( i j. 

. {%) Or «' By fiat of Banm TbomjJ'Gii;* if it ifluc by the 
authority, of one of the fiarons.only, and not of the Court 
itfelf. 

(3) The ufual method of procuring the attendance of 
the witnefles before the Commiflioners is by Summans under 
their hands ; but as this is not comful/oty, if there be any 
reafon to apprehend that they will negledl to attend, a 
Subpcena may be procured to compel their appearance. The 
form of Summonfes for this purpofe may be feen — Hinder 
236.—-! Fow. 102, The forms of the Suhfcena are thefe ; 

Subpoena ad trfiificandum in Chancety^ 

George the Third, ^c. To James Henry ^t\\\greefing ,\We 
command and Jiri^Ij enjoin you, that, laying all other matters 

afide^ 
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thns taken down in writing by the Commirp 
jRoners. 

cjide, and nofwithftanding any excufe^ you perfonally he and afm 
fear before Samuel Johnfon and others, Commiffionen appointed 
in our Chancery y at fuch times and places as the hearer hereof 
Jkall appoint y to tejiify the truth in a certain caufe depending in 
our /aid Court on the behalf of James Willis, an Infant ; and 
this you may in no *wife omit, under the penalty of £*1009 
Witnefs, ^c. 

^ Subpoena ad tejlifcandum in the Exchequer. 

George the I'hirdy ^c. To James Henry Ncvil, greeting: 
We command and JiriQly enjoin you, that all excufes apart y you 
ftrfonally he and appear before Samuel Johnfon^ Mayot Ed- 
wards^ William Mafon, and Peter Warne, our Commiffionen, 
or any tivo or more of them, by 'virtue of our Commiffion, under the 
Seal of our Court of Exchequer at Weftminftcr, at fuch diy 
andplace^ or days and places^ ivbich ourfaid Commiffionersy or 
any t<wo or more of them Jball appoint you, to teftify and inform 
eur faid Commiffiontrs concerning certain Articles or Interro^ 
gatories to he then and there propofed to you on the part and 
behalf of James Willis, an Infant^ Plaintiff, againfi Edward 
Willis fl»^ William Willis, Defendants', and this you are im 
no nnife to omit, under the penally, ^r. (as in Subpcena to 
appear and anfwer}, Witnefs, l^c. 

The fame rule is obferved in regard to the number of 

witnefles allowed to be inferted in thefe Subpoenas as in 

thofe we have before fpoken of; viz. three in Chancery and 

fmtr in the Excheqsur : aod they are iervcd in the fame 

manner as other Sobponias. 

The 
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ThiC form of fuch Interrogator ies in either 
Court (mutatis mutandis) may be thus { i ) : 

Interrogatoi.ies exhibited in Equity. 

. Ikterrogatories to be adminijlered to Wit^ 
nejfes to be produced^ fwom^ and examined in 
a certain caufe depending in the High Court 
of Chancery s wherein James Willis, ly 
John Willis, hii Father and next friend, is 
Complainant, and Edward Willis and Wil- 
liam Willis, Executors of the lafi IVill and 
^eftament of Thomas Atkins, deceafed, are 
Defendants. On the part and beh(df of the 
faid Cmplainant ; that is to fay ^ 

(i) The Interrogatories exhibited by die Commiffioneri 
were formerly annexed to the Commiilion, but by the pre- 
sent pradice, founded on the mutual convenience of the 
parties^ they are delivered to the Commiflioners at the 
opening of the Commiflion : As they' are ftill however fnp- 
pofed to be annexed to the Commiflion, the Commifli<Mien 
cannot* without the ipecial leave of the Court, examine the 
Witnefles upon any new Interrogatories di&ring from thofe 
€rft delivered to them — See fnc* Qhan» 386* But in re« 
i^ei^ to the Examiner in Town, who is a public officer of 
the Court, it is otherwife. See foft^ 

Firft 
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fit ft Interrogatory — Da you know ( i ) ibe parties^ 
Complainants and Defendants^ in the Title of 
thefe Interrogatories named, or any and which 
of them* ^d how long, &€. (3c. ? Declare the 
fruth and your knowledge therein. 

Second Interrogatory— D/ii or did not the faid 
Thom&is Atkins, in the foregoing Interrogator 

• r/V/ named,. tver, and when, and where, in your 
ftght or prefmce, or in the prefence of any and 
what other per/on or perfons to your knowledge, 
Mgn, fe,aU fuHi/k or declare, bis Iqft Will and 
tefiament in writing, or any and what writing, 
as and for, or purporting to h^ bis kji Will, 
(Scp ^^ ? Declare. 

Third Interrogatory — Do you know of any appli^ 
tat ion or applications which haveieen made by or 
on the behalf of the above-named Complainant to 
the Defendants above-named, er either and which 
of them, for the payment of the Legacy of£. 800, 

(i) Interrogatories muft be conci(e« and to the pdint ; if 
otherwifr, or if they be leading or dircftorj, as <« do mt y<m 
know," they will be foppreffcd. Sec 1 i^. Vez* 400, 

in 
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in the pleadings- in this canje mentioned to have 
been bequeathed to or for the benefit of thefaid 
Complainant i (^c. If yea, fet forth when, or 
about what time or times refpeSiively, and by 
whom by name, and to whom and inhere, fucb 
application or applications was or were fo made, 
and whether the fame was or were in any and 
what manner complied with or affented to^ or 
refufed • and - rejeSed, and by .whom and for any 
and what reafons ? Declare^ &fc« 

Laftly — Do you know of any other matter ^r things 
or have you beard, or can you fay, any thing 
touching the matters in queftion in this caufe^ 
that may tend to the benefit and advantage of 
the Complainant in this caufe, bejides what you 
have been interrogated unto? If yea, declare the 
fame fully, and at large, as if you had beenpar^ 
ticularly interrogated thereto. 

A, Manning (i). 



' 



(i) By order of Court, Interrogatories mnft be perafed^ 
and figned by Coanfel^ before they can be exhibited* 



rA 
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After the Oaths have been duly adminif- 
tered to the Commiflioners, their clerks, and 
the refpedlive witneffes, the depofitions are 
taken, and fairly franfcribed, in the following 
form : 

IJepositions /« Equity hy Commission. 

Depositions of Witnejfes^ produced^ fworUj and 
examined^ on the day of in the 

26th year of his prefent majefly^ king George 
the Third, and in the year of our Lord 1795, at 
the houfe of W. Brown, known hy thefign of 
the Buih,f^uated in thefarifh of Kelfal, in the 
county of Nottingham, hy virtue of a Com-^ 
mifjiony iffuing out of his majefly's High Court 
of Chancery (i ), to us Samuel Johnfon, Wil- 
liam Mafon, and others , direBedyfor the exa^ 
mination of Witnejfes in a Caufe there depend^ 
ing, between James Willis iy John Willis his 
Father and next friend. Plaintiffs and Edward 
Willis and William Willis, Defendants, on 

(i) In the Exchequer " out of and under the feal of his 
Majedy's Court of Exchequer at Weftxninfter/' to^ &c* 

the 
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ifie part and behalf of the fat A Comptainant (i)t 
we, the aSirtg CommiJJimersunder the /aid Com-' 
miffim, and alfo the refpeHive cterls iy us em^ 
ployed in takings writing, tranfcribing, and en^ 
grojjtng the faid Depojitions, having Jirjl duly 
taken the Oaths annexed to the faid Commiffion^ 
according to the tenor and effeS thereof and as 
thereby required* 

Jamfes Henry Nevil tf Pelligate, in the 
county of Northampton, £fq. aged 30 years^ 
or thereabouts, a Witnefs produced, fuoorn, and 
examined, on the part and behalf of the faid 
Complainant {2) James WillU, depofeth and 
faith as follows: 

( I ) Each party jmning In the CotDmifliOD, ofaaUj exhibits 
Interrogatories; the practice of examining the Defendant's 
WitneiTcs upon the Interrogatories of the Plaintiff" only, et e 
conver/o, which is fometimes done, being difcountenainced 
by the Courts as partial and dangerous. 

(^) The pradlice is, when a Witnefs is produced, that he 
fhonld be firft examined upon the Interrogatories of the party 
producing himi and then npon the Crofs-Interrogatories of 
the other fide. 



Ta 
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To the firft Interrogatory— Tiiiij D/r/«tfn/ 
/aiih, that he knows thifaid Complainant James 

Willie, and hathfo known him for thefface of 
^ years loft paft, or f hereabouts, and doth alfo 

knoto and is well acquainted with the /aid D^- 
/endants Edward Willi* and William Willie, 

To the fecond Interrogatory — ^This Depo^ 
nent faith, thai he was prefent and did fee 
Thomas Atkins, in the pleadings in this Caufe 
mentioned, fgn, feal, puhlifh, and declare as 
and for his la/l Will and Tejlament, a certain 
writing, C^c. CJc. 

To the third Interrogatory — This ^Deponent 
faith, that in or about the month of January 
lafi, he this Deponent was, together with John 
Willis the Father of the faid Complainant 
James Willis, at the houfe of, and in company 
with, the faid William Willis, and doth well re^ 
member thatthe faid John Willi& did ihin^mi 
there addrefs the faid Defendant on the part and 
in behalf of the faid Complainant, and requefed 

that 
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thai he the /aid William Willis or his Co-exe-^ 
tutor the /aid Edward Willis, ijuould pay or 
othcrwife fccurefor the benefit of the /aid Cdm^ 
flainant tbefiiid Legacy of £.Soo, (3c. &€. 

And to the laft Interrogatory — ^This Depo^ 

nent faith, he doth not know of any other matter 
or thing, 6?c. 6?c- 

James Henry Nevil^ 
Samuel Johnson, 
William Mason (i). 

If the Witneffes be examined in Town be- 
fore an Examiner (2), the form of the Depo- 

fition will neceffarily vary, as 

Deposi- 

(i) The Interrogatories are figned by the Witnefles exa- 
mined, and the ading Commiilioners. 

(2) As the Examiner is an officer of the Court* add- 
ing as its deputy or fubftitute, the form of the Subpoena 
to compel the Ap[>earance of Witnefles before hira> 4i^ers 
from that to teftify before Commiffioners, and is precifely 
the fame in form as that which ifTues for the attendance of 
parties before the Court itfelf, viz. '^ That you perfonally 
be and appear before us in oftr Cbofteety immediately after the 

receipt 
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I>sposiTiONS tn Equity ie/ir^ an Examiner. 

"Witnesses examined in a Caufe depending and 
at ijjue in this HonoiiraBle Courts wherein Jenhcs 
Willis an Infant iy Jfohn WilK& his Father 
and next friend is Complainant, and Edward 
Willis and William Willis are Defendants, on 
the part and behalf of the f aid Complainant, by 
Alexander Morgan, Efq. Examiner in Chan^ 
eery. 

James Henry Nevil of, &c. aged 30 years 
and upwards, being produced as a Witnefs on 
the fart and behalf of the Complainant in this 
Caufe, was on the day of 

in the year of our Lord ^'^^^, fhewn in p erf on 
at the feat of Mr. Hill, {who is the clerk 
in Court for the Defendants, in the title hereof 

receipt of thisj wherefoever it (hall then be^ to anfwer con- 
ceming tho(e things which (hall be then and there objedled to 
fwxi** Ac. As in Chancery* thetefbro> the Writ appoints no 
time or place for the part^r's Appearance, a written notice^ 
itgned by the Plaintiff's foiicitor^expreffing thofe particalars. 
and the purpofe for which his attendance is requjredj is deli- 
vered to him^at the time of ferrice* 

tt named) 



X. A 
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named) by Mf. Vaugh one of the /worn clerks 
in my office^ who then alfo left a note of the name, 
title t and place of abode of the Deponent ^ at the 
feat aforefaid ( i ) ; and afterwards^ on ike fame 
day and y ear ^ the f aid Deponent being fworn and 
examined^ depofeth and faith as follows : 

ift. To the firft Interrogatories — The faid 
Deponent faith, that^&c. (as before*.) . 

A. Morgan, 

R. HiNDE (2). 

r 

The Depofitions being completed, they are 
clofely bound up, and (being fecured from in- 
fpedlion hf the fignatures and feals of the fe- 
veral Commiflioners), fent to the Court out of 
which tlie Commiffion iflued by a melTengcr^ 
Vho makes Oath that the " faid Depo- 



(i) This is required in order to give the ad?erfe party aa 
opportunity of crof^-examining the witnefies* 

{2) Unlefs the Depofitions ^re fignedby the Examiner and 
ix derk, they will not be permitted to be read at the hearing. 

iitions 



V. 
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iitions have not been opened or altered fince 
they were delivered to his charge/' They 
are then committed to the cuftody of the clerk 
in Court, who prepared the Commiflion, if ta* . 
ken in the Country, or detained by the Exa^ 
miner, if taken in Town, till publication has 
pafled ( I ) by rule or order of Court. After 
which they may be infpedled, or copies of them 
delivered, at the requeft of any of the parties. 



After publication has pafled, the parties, 
regularly, are to proceed to a Hearings but 
Ihould the evidence on either fide appear to 
be exceptionable, on account of the difcredit 
or incompetency of any of the Witneflcs^ 
leave may be obtained, oa motion, to objcdt 

(r) When the examination of WitneiTes on both fides is 
perfededi either party ferves the other with a rule or order 
of Court, importing that the Depofitions will be roadepub<- 
lic, unlefs fufficient caufe be {hewn againft it, within a time 
therein expreifed. If no caufe be (hewn> the rule is made 
abfolute; this is- termed *' pailing publication," and 
abfolves the Commiffioners and Examiner fropa their refpec- 
tivjc Oathi of fecrecy. 

H2 t9 



r' 
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td the validity of their tcftiraony ( i ). The me^ 
tliCKj of doing wkiol^ » by thp exhibinon of 
jfrtic/es^ which m^y 1)6 in the following form r 

|kRTiG]tE.s of ExcEPtiW tfi the. Crbd^t ^ 4( 

Arti-cles exhibited by James Willis Complain'^ 
' anty hy John Willis A/s Father and next 
friendy in a certain Caufi now depending and 
ct ijfiu in the High Court of Chancery ^ wherein 
ii^JJlii Janpfces. Willk fy his /aid Futhcr is 
G)inpbiinani, and. Edwakl Willis oni Wil- 
liam WilU& art De/endanfSj to^ dytredit the 
Tefiimony of Henry James. Nevil, «; WUnefs 
ixamined hfore AUxandter Morgan^ Sfy^ cm 
ofthe>£xamine7Ssafth^faid Coitrt^ {(m if thc^ 
Witnefles were examined by Commiifioners) 

(i y In ftriftncfi, the proper time and manner of exhibitjnj^ 
objcAions againft the Competency of Witnefles, is by Inter- 
rogatories at the Exami}iation in chief before the Commiffir 
oners or Examiner ; but as their incompetency is feldom 
known till after the publitation of their Depofiti6ns> thi»' 
indtilgencc is never refbfed, when grounded uppn an affidavit 
fobftantiating it's propriety. 



. « ^*^y virhie of a Comnijfwn iJfueA mt dfthefoid 
Cvurt id Samuei Johnfon dni &thisrs, dirtBed 
for the txafnination ofWiifuffisin the /aid Caitfe, 
ufon certain InJttrrt>gd9rits exhibited hfort them 
for thatpurpofe ;'* and which /aid Wiintfs tuas 
examined on the part and behalf of the f aid 
Defendant. 

Tird^— The faid James Willis, iy his faid Fa^ 
ther and next friend, doth chargt and dllege 
ih^t the faid Henry James Nevil hath, fmct 
hil Examination in the faid Caufe, acknowledged 
that he is to receive and doth expeB; a confidera^ 
hie reward or gratuity in money, from the faid 
Defendant, in cafe the faid Caufe be determined, 
in his the faid DeftndanVs favour ; and thai he 
the faid Henry James Nevil is perfonalty in^ 
terejled in the iffue or determination of the faid 
Cdufe. 

Secondly — The faid James Willis doth, as 
aforefaid, charge and allege, that the faid 
' Henry James Nevil is a perfon of bad morals 
and of coil fame and charaUer, and is gener-- 

N 3 ailjf 
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^ally ejieemed and reputed fi to he; and that the 

Jaid Witnefs is a per/on who hath no regard to 

the facrednefs of an Oath, or belief in a future 

flatey and one whofe Tefiimony is in no refpcS to 

be credited. 

A Manning, 

Thefe Articles are filed in the office of the 
Examiner, or of the Six Clerks of the Court, 
accordingly as the original Depofitions were 
taken before him, or by Commiflioncrs, and 
Interrogatories (by leave of the Court), arc 
framed upon them^ and exhibited before the 
Examiner in Chancery, or a Baron in the Ex^ 
chequer, or by CoiAmiflion, and the Depofiti- 
ons taken and publifhed, as in other cafes. 
Like Exceptions may alfo be taken to 
thcfe, as to thofe we have already fpoken of. 
Thefe matters being at length finally fettled, 
the parties proceed to a Hearing. 



Of 
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Of the Hearing of a Cause in Equity. 



THE Caufe being now ripe for hearing, 
it may be fet down ( i ) at the inftance of either 
party ; and a Subpoena to hear judgment (2) 
procured and ferved as in other cafes. 

The 



(1 ) In Clianccry, the Caufe may be fet down either before 
the Lord Chancellor, or the Mafter of the Rolls, at the dif- 
cretion of the clerk in Courts regulated by the importance 
of theSuit« and the number of Caufes depending before each. 
Till the beginning of the lad reign, the authority of the 
Mafter of the Rolls to determine Caufes was much doubted 
and litigated. (3 Blac. Com. 450.) By the 3 Geo. 11. c. 50, 
it was therefore declared that '^ all orders and decrees made 
by the Mafter of the Rolls (except only fuch as by thecourfc 
of the Court are appropriated to the great feal alone) (hall be 
deemed valid orders and decrees of the Court of Chancery, 
fubjefl neverthelefs to be difcharged or altered by the perfpn 
or perfons holding the cuftody of the great fealj and fo as 
that the fame be not enrolled till figned by him or them." 

(2} This Subpoena correfponds with the notion of the 
civilians, that no adt of Court fhould be made altera parte in-^ 
audita : and by the ancient rule of the Courts there was al- 
ways a Term between pffing publication and Hearing the 

N 4 Caufc^ 
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The form of this Subpcena^ in Chancery, is 
the fame as that we have already given *, with 
a difference only in the Label and Indorfe- 
ment, which exprefs the purpofe for which 
the party's attendance is required, as 

Suhpcena to Hear Judgment in Chancery. 

George the ^birdy ^c. To Edward Willis 
and William Willis, - greeting : F^r certain 
caiifes offered before us in our Chancery^ we com^ 
mand, ^c that you perjonally be and appear be^ 
fore us in our f aid Chancery ^ an the 8 th day of 
November next (i), where/bever it Jhall then 

ie, 

Caafe^ that the fevenl fuitors mi|;ht have time to pre- 
pare themfelves for attendance. See For. Rom* 1349 i^r» 
But now> by Ord. Can, 21 1, the rule in Chancery is, that 
the Plaintiff fhall have liberty to fet down his Caufe for 
Hearing on the next Term after publication, and, on faUarej 
it may be fet down by the Defendant on the Term next fbl- 
lowing; and if the Plaintiff do not then appearf his Bill >viU 
be difmiffed for want of Profecucion. As to the Exclfcquer^ 

{ttpqft. 

* anU^p, 62. 

(i) The Suhpaena to hear Judgment ^ by the praflicc 
of the Courts is made retnrnable three juridical days be- 

fore 
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ift io mifwer^ S?f* (as in the Subpoena ad rc- 
fpondendum). Witntfsy (3c. 

COURTENAY. 

Indorfed — *' By the Courts to hear Judgmtnt the 
iiih day of November next^ at the Suit of 
James Willis an Infant** 

Label — Edward Willis to appear in Chancery^ 
retumahlt the Stb day of November next ,• to 
hear Judgment the ii tb day of the fame months 
at the Suit of James Willis an Infants 



In the Exchequer the caufe of Citation is ex- 
prefled in the body of the Writ, as 

fore that b which the Canfe it appointed to be heard* The 
time of fervioe^ previous to the letonii is regulated by the 
diftaoce of the party's refidence from London* If he refide 
within 20 milesy that is to faf^ the ufual range of the Court, 
10 days is deemed fufficient notice; but, if beyond that 
diftanoc, 14 days are allowed ; except in the (hort Vacation 
of Eafter, when 8 days only are required in the one cafe, and 
to intheother. See Prac, lUg. 3499 Hindi, 4io# 

Suhposna 
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Subpoena to Hear Judgment in the Exche- 

* 

QUER. 

George the Thirds ^c. To Edward Willis an J 
William Willis, greeting: we firmly enjoin 
and command yoUy that, all excufes ceafing^you do 
perfonally be and appear before the Chancellor 
and Barons of our Exchequer^ at Weftminfter, 
in the Court of the Chamber of the f aid Excbe^ 
quer^ on Thurfday the • day of 
next ( I ), to hear the Judgment of the faid 

' Chancellor and Barons there, in a certain Caufc 
now there depending by Englijh Bilh wherein 
James Willis an Infant is Complainant^ and 
Edward Willis and William Willis Befen^ 

(i) In the Exchequer the days appointed for the Hearing of 
Caufesj are Mondays, Tacfdays, Wcdncfdays, Thurfdays, 
and Fridays in every Term ; the Sitbpana may, therefore, be 
returnable on either of thofe days, "provided they do not fall 
upon the 30th of Jan. the 2d of Feb, Afecnfion day, or Mid- 
fummer day," 2 Fowj. 175, The range of the Exchequer in 
lefpecl to the fervice of the Subpoena to hear Judgment, ia 
by rule of Court extended to 60 miles, within which 10 
days, and beyond which 14 days notice is required to be 
given to the fuitors of the time and place of their attendance, 
except in the fhort Vacation between Eafter and Trinity 
Terms, when 10 days are held fufficient at the lemoteft dif« 
tance. ibid* 

jdant^: 
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dants : and hereof you are not to fail^ on pam^ 

^c. Witnefs, ^c. 

Eliot, 

If, however, the Defendants be a hody corpo-^ 
rate, a Writ of Dijiringas, inftead of the Sut^ 
paena^ is to be ferved upon them, conformably 
to the pradlice in requiring their appearance 
to the Bill •. 

The parties appearing, by their counfel, oa 
the third ( i ) day after the return of the Sub^ 
poena^ the Allegations of the Plaintiff, and the 
Defendant's Anfwer are briefly ftated to the 
Court, by the junior counfel on each fide. The 
leading counfel of the Plaintiff then enters 

* Seeav//> p< 93* 

(i) On whatever day the party's appearance may be re« 
quired by the Writ« he hasy in all cafes^ three days indnl. 
dulgence, (which are called days o£ grace) before his appear-. 
ance is adlually required j '' for our fturdy anceftors held ic 
beneath the condition of freemen to appear^ or to do any 
other 2L&, at the frfct/c time appointed/' 3 Jl/ac» Com* zi%. 
The Feudal Law, therefore, (from whence is derived the quarta 
dies foft of our Common Law} as well as the Canon and Civil 
Law« allowed three diftinddays of Citation before the 
Defendant was adjudged contumacious for not appearing. 

more 
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more paxticularly into die nature, circumfbin- 
ces, and merits of his Client's cafe, and in- 
fcrrms the Court of the points in iflue between 
the parties. Such parts of the Depofitions and 

■ 

Answer of the Defendant as the Plaintiff chufes 
to call for, are then read, for the pur- 
pofe of receiving the remarks and animad ver- 
fions of his counfel. The Defendant after- 
wards proceeds in the fame manher to make 
his Defence, and the Plaintiff's counfel arc 
heard in reply, which ends t\it forenfis littgatio ; 
and the Court proceeds to pronounce it's "De^ 
cree^ which is the final judgment or fehtence 
of the Court, Upon the rights of the feveral 
parties in the Caufe (i), and is minuted down 
by the Regifler, from the mouth of the Chan- 
cellor or of the Barons^ 



(i}In a preceding page (rii}, we have obfervc^ npam 
the natare and ufe of a Crofs Bill, for the pnrpofe of removu 
ing difficnlties to the eife^ual and equitable determination 
of a Caofe ; if fuch difficulties (hould remain undifcover-p 
cd, or be unremoved, till the Hearing* the Court will then di» 
red a Bill of this nature to be exhibited^ and referyc 
the dire^ons or decree^ which it may afterwards pronounce^ 
till foch new Caufe be ripe for Hearing, a Ch^ Ca4 248. 

But 
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but if the Defendant negledt to appear by 
Ms counfel at the Hearing, the counfel for the 
Plaintiff, on proving fervice of the Subpoena 
/id audiendum judicium y prays fuch decree as he 
deems his Client entitled to (t), which, (not 
being oppofed) is granted as of courfe^ with 
this refervation only that the Defendant, within 
a given time, Ihall be at liberty to fliew caufe 
againft its being carried into execution, -For 
this purpofe the Plaintiff procures a Sulpoinu 
icjhew caufe, which, in Cbancery, is as follows : 

(i) Buti& on the other hand, the Pfaittttf, after fetting 
4own his Caufe for Hearings negled to attend^ the Court 
C90 only order i% to be ibuck oat of the paper o£ Causes to 
be {etdown afce{h>^ unlofs the Defendant hawe takei» the pre- 
cautioQ to 9ake an affidavit of his having been ferved witb 
a Subpoena to hear Judgment at the Plaintij6f 's Suit, in whicti 
cafe the Bill will be difmiiled with cods; <^ becaufe a 
Plaintiff may fet down his Caufe, and yet, upon farther cotifl. 
deration of the matter, he may not think fit to ferve the D6- 
lendant with a Sttbfcena to hear judgment ; in which cafe it 
muft be heard ad- requifiiionem DefindtntU, in order to entitli 
him to a difmiffion/' Ar. Romi 157. 



4SMb^ 
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A Subpasna to Shew Cause in Chamcerv. 

George the Third, &c. To Edward Willis, 
greeting : /or certain caufes offered before us, in 
our Chancery, we command and JlriSly enjoin 
you, that, laying all other matters ajide, and not^ 
with/landing any excufe, you perfonally he and 
appear kef ore us, in ourfaid Chancery, on the 
day of next {i), wberefoever it 

Jhall then be, then and there to fiew good and 
fufficient caufe ( 2 ) in a certain matter, in our 
faid Chancery, now in controverfy between James 
Willis, an Infant, Complainant, and Edward 

^ • 

(1 ) The Sttbfcena to Ihcw Caofe, being a judicial proccft, 
mull be made returnable in Term, and on a day certain^ it 
will otherwife be fet afide for irregularity. See ¥mr. Rom. 

{2) Viz. jigainft the Decree nlfi. The part of the Decree 
here referred to^ afually runs thus : ** And this Decree is to 
be binding upon the Defendant^ unlefs he, being ferved with. 
a Subpcena for that purpofe, (hall, at the return thereof, (hew . 
unto this Court good caufe to the contrary/' It is alfo 
made a part of fuch Decree^ that ** before the faid Defen- 
dant is to be admitted to fhew fuch Caufe» he is to pay unto 
the PlaintilThis cofts of this day's default of attendance^ to be 
taxed by one of the Mailers of this Court/* 

Willis^ 
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Willis and William Willis, Defendants ; tfc- 
cording to the Irue intent and meaning of a cer-- 
$ain order of ourfaid Court, made between ye in^ 
this Catife, bearing date the day of 
la/i, and to do further, and receive, &c. (as in 
. the Subpoena to Appear and Anfwer), 
Witnefs, ^c. 

COURTENAY. 

Indorfcd— .« By the Court.'' 

T. C. 

Label — ^Edward Willis to appear in Chancery^ 
returnable the day of to Jhew 

Caufe againjl a Decree, dated the day of 
* at the Suit of James Willis, an Infant. 

CoURTENAY* 

In the Exchequer the form is thus : 

. Subpama to Shew Cause in the Exchequhr* 

George the Third, 0?c. We command you that, 
every excufe apart, you do fulfil and perform 
all and every the matters and things contained 
andfpecified in a certain Decree or order of our 
Court of Exchequer at Weftminfter, made the 

day 
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ia^ of in ike Tj^tkyear of cur 

reign f accoriing to the tenor and purport of the 
faid Decree or order ; the tenor whereof, for 
your Better in/ormation in the premifeSy we have 
JSxt y(nLannexed to thtfe prefents ; or, in default 
of your performing the matters and things cen^ 
tained in the faid Decree or order, that you he 
and appear iefore the Barons of our Exchequer 
at Weftminfter, on the day of 
next, tofhew Caufe to our faid Court why you re^ 
fufe to perform the fame ^ and thisyoi^ mcy 
in no wife omit, C3c. (as in the Subpoena 
to Appear and Anfwer), Witnefs, C3c. 

Thefe Subpoenas areferved in the fame w^«- 
ner as thofe formerly fpoken of; but there is 
no rule limited in refpedt of the time of Ser- 
vice, which may therefore he on any day bc- 
fpre the return ( i ) . 



(i) It were to be wifhedy Ch. Baron G//^/r/ obferves, that 
a timt was fixed for the fervice of this Sabpo&na^ as in the 
cafe of SttbpoBnaa to hear Judgment 5 *'fo9 when the Daciee 

c i» 
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If the Defendant fliew no caufc within the 
time fpecified in the Order and Subpoena, he 
is prefumed to fubmit to the requifitions of the 
Decree, and the Caufe is at an end ; but if, at 
the return of the Subpoena, he offer to the 
Court fufficient reafons againft the affirmance 
of the Decree, the Caufe is reftored, and the 
Decree pronounced, in the manner we have 
before mentioned, after a full difcuflion of the 
merits of the cafe. — This Decree will next 
engage our attention. 

• 

is pronounced in Term time* the party (If the Sabpoena it 
made returnable the fame Termt as it may be) has but a rery 
few days leftto (hew Caafe againft the Decree^ and is fome^ 
times reftrided in time to do it." For. Ram, 156. This in« 
convenience is, however, in fome degree alleviated by the 
liberality of the modem pradice, which gives the Defendant 
8 dsiysj in which to (hew Caufe, e^clufive of the day of fer« 
Ticet See Hhtdc, 457* 



Of 
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Of the Decree in Equity. 

THE Decree or Judgment of a Court of 
Equity may be either interlocutory or final ; it 
is final, where all the fafts and circumftances 
material to be afcertained, in order to enable 
the Court to do complete juftice between the 
parties, are fo fully adduced and cftabliflied, 
by the feveral pleadings in the Caufc, that no 
further elucidation is requifite. But where 
any Inaterial fad: or circumftance is either 
omitted, or ftroilgly controverted, in the plead- 
ings> it frequently becomes neceflary to fup- 
ply the defects in the pnc cafe, or afcertain the 
truth in the other, by ihftituting an enquiry 
htioxt one of the Mafterj of the Court, jot 
hy obtaining a verdid of a jury at law fi) ; in 

thefe 

(i) It fddom happens that the firft Decree of the Court It 
fiiaii for if any material circumftance be pofitively aflerted 
by the oiie party, and denied by the other, theCoart (fcnfiWe 
of the deficiency of its peculiar mode of triaf by written 

4 depofitions) 
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thefe cafes an int&rhcuiQfy Decree is pronounc- 
ed to that cfFeft, and the final judgment of 
the Court referved till the event of thofe en-' 
quiries are known. 

« 

depofitiotis) will dlreA the truth of the faAtobe invcftigaN 
cd and eftabliihed by the verdidi of a juiy. In Chancery^ 
where, by the pradlice of the Court, no yiry can be fummon- 
ed, the method of trial is by referring the fadl to the Court 
•f King's Bench (or ta the Affixes if the Canfe arife in the 
coantry) upon a ftigned iffue between the parties. The ufual 
method of doing which is for the Plaintiff to commence an 
a^on againft the Defendant for the amount of a fuppofed 
wager laid, that the faft difpated was fo and foj as that A 
was heir at law to B, &c. ** the Defendant admits the wa- 
ger, bat avers that A is not heir to B^ by which that fafl be«* 
comes at iflbe between the parties. Thefe feigned iffiiesftSem 
to be bocrowed from the ffo^Jh judkiaih of the Rmnan law{ 
for by Htinec. AwHq. L j, T. i6« $ 3, and Sigm. it Jndk. !• 
Si>p« 4661 '^ Notaeft fponfio jadicialis: ipondefne qnin* 
gtlitct fi mcai fit ? i))Oiidf o, fi tnos fin Et tn quoqoe fpon;* 
de(ne quhgeatosy ni tnos fit f fpondeo^ ni mens fit^" Cir. 
3 E. Cm* 4;3« Or, in the Court of Chancety^ if a qnef^i 
iipn of law ariie in the ooitrfe of the hearing, it is referred to 
the judges of one of the CourtsofLawy who certify their opi^ 
aion to the ChanceUor; but in the Exch^uer, which is a 
Court of Law as well as of Squity^ foch reference is umi^ 
teffaiy^ as the Barons are themfelres, in their legal capa* 
«aty« contpfteat to determine the potat in queftion. 



oa 



^ut 
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But as the queftions moft frequently agitata 
ed in Courts of Equity are fuch as involve 
in their nature or confequences matters of ac^ 
county the moft ufual reference is to one of the 
NIafters in Chancery y and the deputy Remem* 
JfTMcer in the Exchequer , vMo certifies his opi- 
nion to the Court by his Report concermrig 
the matters referred to him. This report may 
be excepted to, if partial or defedlive, in the 
fame manner as w^as noticed in a former part 
of this Treatife(iJ. 

The 



, ( 1 ) See imu» p« i37.-^6efoxe the Mafter finally gires bis 
opioion to tbf C<»rt« he prepares a draft of hts Rqiortf of 
ubich he. giirei aotke U> the feveral parties coooemed; that 
ifafey may Mtepd hinif and make objedionsto it,' if they rifink 
IHToperf beOiNre be figns it ;- and itvas formeriyche Ailrthat 
ynlefs t bey excepted to die draft, thoy flioakLiioc tie* afie#ed 
^o except tp the Report itielf) and this rale was fimiided <MI 
the lAcoDvenience arifing.froa^ the prevaiUng pra^ttceof 
withboldiag obje^ions tiU the Mafter had completed his 
}lq>qrt» : merely for the* porpofe of delay and Texarkxn; 
but it is &ow» uQfbrtiinately> a good deal ne^eded^ which 
]b|^ giveu riic. to too great a frequency of frxxoUxis ex* 
ceptioDS, much to the amioyance of the Court and die 
aggrietance of the party* Some chcck> howeyer^ (though 
every day's experience Ihcwa it to be n ytsj infuffioient 
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The Court being at length, by certificate of 
the judges, the verdidt of a jury, or the Report 
of the Mafter, poffefled of every information 
neceflary to enable it to adjuft and decide the 
rights of all parties, the Caufe is again brought 
to hearing, on the equiubjle matters rcferved, 
a<id . a definitive, Decree made ( i ), *' agrees 

- ably 

« 

QOe) is oppofcd to the cadiibitioii of ffich exoepCioiis, 
by requiring the party excepting, to deppiit in the haijwls 
of the Regifter a fam of 5L to be forfeited if they be 
dt&Ilowed ; and he is alfo ordered (if the exceptions prove 
extremely frivolous) to pay an extra los. for each excep* 
tion that is over-ruled. 

( i } As we have noticed in a former page the accaftoffl^d 
fpf m of proceeding by the parties at the hearing of a Caufe 
ifi Equity) it may not be amifs to continae that dedti Aion by 
fi}]bjoiiung here a fhort account of the tnanner in which tht 
I>«QieB of the Court is taken and recorded. This is done by 
tiic Regffier of theCottrt, who minutes down^ in a book kept 
for that pnrpofe, A memorandum of the petfon or per- 
sons then prefiding on thebench, andprefentat the hearing; 
The names of the coonfel) on both fides ^The evidence 
iinddocftment^i'rcad ; The objefUons (if any) made to fudi 
evidence; The manner in which fuch obje^ons were difpoC* 
^ of ; and laftlyi The final fentence^ judgment^ or Decree of 
the Cc^rti pronounced on the rights and intereftsof the &- 
Tecal parties in the Canfc* And upon the minutes thus tar 

Oj kca 
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♦bly to equity and good confciencc,** This 
Decree recites the feveral pleadings^ prders, 
and material proceedings had in the Caufe, in 
the following manner : 

Monday the 12th day of Novcmb«^ ^795> 
in the ^Stbyear of the reign <f his Maje/ly 
King George the Third — Between James 
Willis, an Infani, by John Willis his Fa- 
ther and next friend Bfaintiff^ Edward Wil^ 
lis, William Willis, and Samuel Dickin- 
fon. Defendants* 

This Caufey coming on this day to he heard and 

debated before the Right Honourable the Lord 

• • • ' 

' High Chancellor of Great Britain, in the pre^ 
fence of counftl, learned 0% both fides^ the fvi» 
fiance of the Plaintiff* s Bill appeared to be That^ 
i^c. (here the Plaintiff's Bill is fhortly re- 
cited). Therefore that the faid Defendant 

Teen the Decree of the Court, as afterwards drawn np and 
recorded, is founded; and with which it muft in fubftance 
cxaftly correfpond ; for no part of the Decree but what is 
warranted by'the minutes will be binding upon the parties. 
lf> however, they are erroneous they will be redUfied on pro- 
)>er application to the Court* See pofln 

may 
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fMjp^tfy,^?^ (thePjrayerof tbeBiH) anJ^io U 
relieved is t he f cope of the Plaintiff* s Bill j where tQ 
the counfel for the Defendant alledged^ that he 
hy Af^wer admits^ ^c. (the fubflance of the 
Anfwer ftated) ; whereupon, and tipon debate 
cf the matter, and hearing the Will of the f aid 
Thonu^ Atkins ; the Anfuoeri of the Defen^ 
dants, (3c. and the proofs taken in this Caufi 
read, and what was alledged by the counfel on 
hoth fides, his Lordfhip declared. That, (3c. (thp 
Pecrec of the Court) • 



Thurlow, C 



WmrtKfor the Plaintiff. 



The Decree being drawn up and approved j 
and fignedj in C3bancery, by the Chancellor, 
and in the Exchequer, by fuch of the Barony 
as were prefent at the Hearing, it is engroffed 
on rolls of parchment, and depofited amongit 
the records of the Court, as a perpetual evi-, 
dence of the proceedings. If, however, either 
party think himfelf aggrieved by the Decree, 

04 he; 
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he may, before it's enrollment (i), petition 
the Court for a Re-hearing (2}. 

( t ) Six months are allowed the party gaining the Canfe^ to 
enroll the Decree ; if he delay it till after that time, he mnft 
upply to the Court to enroll itf nunc prg trnic^ which is gOnted 
of coarfe. Note, Orders for enrolling Decreesirinirr pn tunc are 
not, by the prefent pradice of the Conrti entered and pafled 
with the Regifieri at other orden are \ this omiffion ^feems 
to be jaftly animadverted upon by Gilbert as imprc^r and 
dangerous^ << for fuppofe one of the errors affigned by a Bill 
of Review fhould be> that by the ancient rules and practice of 
the Court die Decree is to be enrolled by fnch a time* and yet 
upon the face of the enrollment it appears to have been en- 
rolled afterwards^ without any leave or order of the Court for 
its being fo ; how will fuch an error or miftake be ever cured 
or got oven" Fqu Rm* 189, 

(2) If) however, it be only a trifling miftakci it is (bnie* 
timesf to fave expence to the partiesj rectified in the Reg^ 
ter's minutes without going to a Ro-hearing« 



Or 
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Of Re-hearing a Cause in Equity. 



THE Re-hearing of a Caufe in Equity can 
be obtained only whilft the Decree is in tran^ 
/iiu and incomplete ; for if it have received 
the fignature of the Chancellor, or the Barons^ 
it can be revifcd only by Supplemental Bill •. 
The method of obtaining a Re-hearing, is by 
-entering a Caveat with the proper officer a« 
gainft the enrollment of the Decree (i ), and 
prefenting a petition to the Court xequefting 
the indulgence of fuch Re-hearing ( 2 J . 

* See/e/& ^ ^ ^^* 4^* 3 '^'* ^"* 3 ^irw9. CL Ca. 79* 

(1} This Caveat proceeds on the principle of preventing 
the inconvenience which has freqaently been found to refulc 
from the too fpeedy figning of Decrees ; and it flays the fig* 
nature one lunar month from the time it is prefented to the 
jodge for enrollment* See Burnet v* TbeebaUm 1 Peer Wmsm 
6io« 

(2} By order of Coart the application for a Re-hearing 
muft be made within fix months after the Decree is pro- 
liOtiQoed* ' 

The 



s'^ 
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The form of fuch Petition may be thus ; 

To the Right Honourahlc the Lord High Chan-n 
cellar of Great Britain. 

Jn a Caufe wherein James Willis by John 
Willis, his Father and nesct friend, is Cim^ 
plainant, mid Edward Willis and William 
Willis, Defendants. 

The Humble Petition of the Defendants^ , 

Sheweti^t 

That your Petitioners find themfelves much ag^ 
grieved by a decretal order made in this Caufe, 
by your Lord/hip, the d^ of 

xvhereby your Petitioner is ordered and decreed 
to pay unto John Willis for the benefit of 
James Willis an Infant, the fum of j£'.8oo, 
&c. (i) fuch film having been long fince 

* ( I ) The Petition mnft ftate particolarty the objeAiont which 
are conceived to lie agaii^ft the Decree^ that the Coort maf 
t>( ?QQ>p?t<nt to decided upon the propriety of the appGqitI« 
QH ; ai\d ;f the whole Decree generally be complained of, the 
cafe of the Petitioners and the decretal part of the order nxt 
fliortly fet forth ; and an intimation is alfo nfually given (ef^ 

pecialiy 
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jfaii^ and proof thereof made, as your Betition^ 
4rs conceive and arc advifed. 

Your petitioners^ therefore^ humbly pray 
that your Lord/hip will ie pleafed to 
vouchfafe a Re^ hearing in this caufe, 
be/ore your Lord/hip ; . they Jubmitting 
to pay what cojls the Couri Jhall awards 
in cafe their Complaint be found ground^ 
lefs ; and your Petitioners will ever 
pray, (3c. 

^ G. Maddocks, 
Af Stain^by (!}• 

pecially if the Canfe was heard befoie a difierent judge) of 
the Decree which the Petitioners are advifed ought to have 
been made* 

' (i) To prevent applications for Re-hearings being made 
for the purpofe of delays it is required, in Cbamcery, by order 
of Court, that Petitions for this purpofe be figncd by two 
barrifters at law, as a teftification that the Caufe is in their 
opinion proper to be re-heard. But, in the Excbefuer, 
where the merits of the Petition are difcufled in open Courts 
this is not neccflary. ' Sce/gtf, But in both Courts, to guard 
againft the fame inconvenience of delayi lol. is required to 
be deported in the hands of the Regifter of the Court, by the 
Petitioner^ to anfwer cods to the other party, in cafe the ap« 
plication fliould prove to be frivolous. 

In 
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In Chancery this Petition is left with the 
Chancellor^ or the Mafter of the RoHs^ who 
ieldom refufes to.fubfcribe hhfiat for the Re. 
hearing ; ^^ for the pra&ice is^ that when a 
Petition of Re-hearing is figned by two coun- 
fel> fuch credit is given by the Court to their 
opinion that it ought to be re-heard^ as to 
order it to be fet down • * * But, in the Exche^ 
fuer, the Petition is filed like other proceed- 
ings in the Caufe, and its merits difcufled and 
determined in open Court. 

Upon the Re-hearing, all the evidence taken 
in Caufe, whether produced before or not, is 
now permitted to be read ; for it is the Decree 
of the fame Court, which now fits only to 
hear reafons why it ihould not be enrolled and 

9 

perfedled ; at which time all omiflions of ei- 

ther evidence or argument, conducive to their 

• '> 

information, may be fupplied *. 

- ; ' * ^ . t^ 

• fet Harkw/cke, Cbm Amh* 91* 



* • 



^ Gilb. Ref, 15U Pm* Chaff. 496* 2 if/i.4o8, jfmB^ 

go. 

-' i- ■'•■'The 
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The form of the Decree upon a Re-heiring' 
differs from the firft Decree only by the recital 
of fuch other procedings as have been firicc 
had in the Diufe.— Thus . 

Whereas by an Order or Decree of the Right Ho^ 

nourahle the Lord Chancellor, made on the 

dtty of it was ordered, &?c. (re- 

citing the firft Pecree) xvith which /aid or^ 

der the /aid Defendant being dijfaiisfied, he pc^ 

titioned his Lord/hip for a Re^hearing of the 

faid Cavft^ and ia have the order reUified in 

feveral particulars ; and thereupon by an order 

bearing date, &c. it was ordered that the faid 

Caufe fhoutd be re-heard the day of, t3c. 

upon the Defendant's depoftting JoL with the 

JRegifier ; and the faid Defendant having de^ 

pojited the faid loL accordingly ; and the faid 

Caufe coming on to be heard in the prefence of 

. counfel, &fc. the counfel for the Defendant inffl^ 

ed that^ ^c. (here is fet forth the fubftance 

of the Defendant's arguments, as recited in 

the order of Re-hearing) ; whereto the coun^ 

fel for the Plaintiff inffled that, &?c. (the 

fubftance of the arguments for the Plaintiff)^ 

whereupon 
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tokereupon this Court did declare and decree^ 

That, (3c. (as in the Decree upon Re^hear-^ 

ing)- 

Thurlow, C 
WiNTER/or the Plaintiff. 

« 

No farther obftacles can now be oppofed to 
the enrollment of the Decree ( i ), which is 
theii completely perfe&ed^ and is depofited 
with the records of the Courts Chere to renkin 
%k of record in perpeiuam ret memmam. The De« 
ctee being now finally perfe&ed^ a mandate of 
the Court is awarded to enjoin it' ji perfor-^ 
tnance ; which, if the Decrfee be in per/mam, u c. 
direfted againfl the per/on of the Defendant^ as 
for the payment of money, is by fVrit rf Ex* 
ecution, and in failure of that a ff^rit ofSequefira* 
tion. 

The form of a Writ of Execution of a Decree, 

is this: 

« {i) Unlefs^ indeed, by the demh of the psrties, when 
the Suit may be revi'ved at any dme before the adual enrol- 
ment. See the natare and objcfts of BiUt for this poipole, 
««/f,p.-i5j, 154, 15^. 

:/f Writ 
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A Writ ef Execution ^ a D£ctt.feB in 

Equity. 

George the Third, (3c. To Edward Willis and 
William Willis, greeting :. whereas hy a cer^ 
tain final Judgment or Decree, lately made ie^ 

Jore uj in our Court of Chancery, in a certain 
Caufe there depending^ wherein James Willis, 
an Infant, iy John Willis his Father and next 
. friend, is Complainant, and you the /aid £d- 
waid Willis and William Willis Defendanti. 
It is ordered and decreed^ That^ &Ci (the 
decretal part of the order) (i ), as hy ihefidi 
Decree duly enrolled, and remaining as ofrtcori 
in our Jaid Court oj Chancery, doth and may 
more fvUy appear. Therefore we firiSfy 
injoin and command you the Jaid Edward 
Willis and William Willis, that you do,fe^ 
verally, pay, perform, fulfil, and execute all 
.end every the monies, matters, and ihingsfpecu* 
fied and contained in the faid final Judgment or 

Decree, in all things Jo far as the fame any wax 

(r) Bat in the Excbfqaer, inftead of infertiog the order ta 
tht bod/ of the Writ, it is annexed to iu 

relates 
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relates to or concerns you refpeSivefy^ according 
to the true meaning and import of the /aid De^ 
tree, and of theje prefents t and hereof fail nH 
at your periL Wttnefs ourfelf at Wcftmin- 
^tr^the day of andi»,thc 

^6thyear of our reign. 

COURT^NAY. 



. If the party negled to perform the Decrecj 

the ordinary proceffes of contempt, before enu-* 

roerated % arc iffued againft hiin> till his effiafU 

be fequeftered and fold to fatisfy the Phdntiff's 

demands (i). 

The 



• » 



« ante, p. 74 — loo, 

. ( i ) Secattfe, p. 98. n. ( 1 }• and For. Rm* 84* The ancient 
method of compelling the obfecvance of a Decreea^was by 
jptnding the whole proceft of the Courts by Aitacbmentf Pre^ 
efamafiw, CommiJ/ton of Rehlliofi^ aqd Sirjeavtai Arms. But 
iathe timeof Qhi^cellor ElU/mere, a Defendant having been 
taken upon one.of thefe^rocefies, and ftill retaiiung a fum of 
money which was decxced to the Plaintiff; his Lordfhip oxdered 
zSe^ftraiiw* **.About the latter end of the feign of (^ Anne, 
they began to ihorten tb^ proccfs for qoropelling the execution 
of the Decree ; for by beginning with the Attachment, and 
proceeding to the Commiflion of Rebellion, a twelvemonth 

elapfcd 
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The form of the Sequeftratipn may be thus : 

4 

a 

I 

e)ap(ed before the Plaintiff could receive any benefit from flic 
Dectee, they therefore adopted the method of fcrving the 
Defendant with a copy of the Decree, and upon his negled. 
ing to obey it, he was ordered to be committed ; and the 
prad^ice then was immediately to commit htm to the F/eet • 
and upon the return of tton (ft inventus^ by the Warden of the 
Fleet, ttie Court ordered a Sequeftration." But this being 
complained of by the Serjeant at Arms as an infringement upon 
hisaccuftomed privileges^ an order was made in the 7th year 
olGdo. I. that there (hould be no Sequeftration but upon the 
letum of «c» eft iM'vevHis by that officer. Since which 
period the pradlice has been> either to iiTue fucceffively the 
Aiveral procefles of the Courts or^ upon fervice of the Oe« 
cree, to obtain an order that the Defendant fliould be com- 
mitted for difobedience ; s^nd upon that order move for a 
Serjeant at Arms, and a Sequeftration on his return ofnon eft 
invinius. This mode of (hortening the procefs is juftified la 
the Chief Baron's opinion by the ancient pradice of immedi- 
ateij committing the Defendant, on difobedience to the order 
of the Court, after having entered his appearance with the 

w 

Segifter ; " for if a man may be committed for non^perferm^ 
ance of an fnterlotuiwy order^ when he has recorded his ap- 
pearance, and departs in defpite of the Coart, he cettainly 
may be ordered to ftand committed, after a Decree pro- 
nounced for the appearance of the Defendant is recorded at 
the Hearing ; or if the Decree be pronounced in his abfence, 
it is only conditional and he is fenred with a copy of that 
Decree, and acquitefcea in it» befoie it can be abfdttta.** 
Sufra. 

T 4 S»- 
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A SEftUESTRATiONy&r performance of a Decree 

in EQUITY. 

George the Thirds (3c. To our rvell beloved 
Samuel Leghorne, Peter Wilkins, and Ifaac 
Jones •, greeting : whereas, by a Decree 
made ly the Barons of 'our Court of Exche^ 
quer ( i ), at Wcftminftcr, on the day of 

in a certain Caufe depending in 
our faid Court, hy Englifk Bill ^, between 
James Willis an Infant, by John Willis his 
Father and next friend. Plaintiff, and Edward 
Willis and William Willis, Defendants, it 
zvas ordered and decreed. That, (3c. (the de- 
cretal part of the order) as by the faid order 
' or Decree rernaining of record in our faid Court 
may more fully appear. And whereas the faid 
Edward Willis and William Willis, although 

• Sec Of^e, p. 83> lu (i}» 

( I ) The form of the preceding Writ was conformable to 
dittt tifed i* Cianceiji tbi» therefore is made agreeably to that 
in the Excbejueri (Rie of each being fuffici^t to give the 
leader an adequate idea of their refpeftive natures, and the 
diflference^ between Ijiem too immaterial to joftify the infcr- 
tion of both, 

^ Sec antf, p. 70, n, ( i ), 

'., .V. :< duly 
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Jhdy ftroed with the faid Decree, and a Sub- 
poena, under the fed of our faid Court, in or^-^ 

. derfor his performing the fever al naiter%fpe^ 
cified in the faid Decree^ hath not yet performed 
the fame, btU hath negleBed and refufed fo to 
do.; and flands in contempt of us and of our 

faid Court. And whereas our Writ of Attach^ 
ment hath been awarded, under the feal of our 

faid Court, againfl them the faid Defendants for 
their faid contempt, fiireEled to the Sheriff of 
Berkihire, who hath returned the fame into our 

faid Courtyand certified thereon that he hath to* 
ten the bodies of the faid Defendants, as by the 

faid Writ he was commanded : Know ye, there^ 

fore, that we, trufling to your fidelity, indu/lry, 

and circunfpeSiion, have appointed you our com^^ 
miffioners ; and by'ihefe prefents do give unto 

you, or any two or more of you, full power, (3c. 
(a» in the Sequeftration to compel Appear- 
ance ^), until they the faid Defendants fhall 
hav€ refpeBively executed and performed the 

faid Decree, and cleared their contempt, and our 

P 2 faid 
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faid Qntrtjkall have made further order there- 
upm,^ Jn Witnefs, (3€. 

Eliot. 



But if the Decree be in retriy i. c. againft the 

, Lands of the Defendant, it is ufual, after fer- 

vice of the Writ of Execution and Attach- 

ment, for the Court to award an InjunSlon to 

give the Plaintiff poffeflion. 



\' M 



The form of this Writ may be thus ; 

George the Third, &c.' To Edward Willis, 
William Willis, and all other per/on and per^ 
Jons whai/oever, who are in pojfejfton of, or 
have, or claim, any right,, tille, or interejl 
whatfoever, of, in, or to, all or any part of the 
mej/iiages, lands, tenements, or premifes in quef- 
tioh^ greeting : whereas it hath been reprefent^ 
ed to m, in our Court of Chancery, in a Caufe 

wherein -^ .is Plaintiff', and you )he faid 

Edward Willis and William Willis are De^ 
fendants ; that ly the Decree made in this 

Caufe, 
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Caufi, it was ordered. That you the /aid De/en^ 
dantsjhould deliver pojfejjion of the premfe% in 
quejiion, and all deeds and writings in your 
cujlody or power relating thereto, to the faid 
Complainants ; that you the faid Defendants, 

* 

who are in poffeffion ofAhe meffuages and lands, 

in qiieflion, wereferved xvith a Writ of Execu^ 

iion of the faid Decree, and have ^een required 

to deliver poffeffion of the fame, which you refufc 

to do, and a Commiffion of Rebellion having if^ 

futd againflyou, &c« it was ordered that an In^ 

junSion be awarded againfl you the faid Dc-* 

fendants, to enjoin you to deliver poffeffion of the 

faid meffuages and lands, to the faid Complain^ 

ant, purfuant to thifaid Decree. We therefore, 

in confideration of the premifes, do JiriSlly en^ 

join and command you the faid Edward Willis 

and William Willis, and both of you, and all 

and every other perfons aforefaid, under the 

penalty of One Thoifand Pounds to be levied 

uponytur, each an4 every of your, lands, goods, 

and chattels, to our ufe, that you each and every 

of you do deliver the poffeffion of the faid mejfu^ 

P 3 ^i^U 
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ages, lands, andpremifcs, and of every fart and 
fared thereof to the /aid ■ 

and hereof fail not at your peril. Witnefs 
ourfelf at Weftminfter, the day of 
inthi 26th year of our reign^ 

£liot« 



Or 
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Of Reviewing Decrees in Equity. 

I F, after the Enrollment of the Decree, any 
new matter or evidence be difcovered, which 
could not have been had, or ufed, when the 
Decree pafled*; or if an apparent Error of 
Judgment appear on the face of the Decree*, 
it may be re-confidered by means of a Bill 

or Review ( I ). 

But 

» I Vex. 434. 2 /*. 57^- 3 i- ^«^- 37»» 

fc I Cb. Ca. 54. Free. Cb. 260. 3 P. Wms. 371. 

(i) A Bill of Review cannot be filed without leave of the 
Court, " bccaufe the Cbancery being the Court of the Prince, 
and the laft refort, the Decrees cannot be changed or al- 
tered without leave.*' For. Rom. 1 85. But this applies only 
to thofe cafes where the Bill is founded on the difcovery of 
new matter ; for when the error in the Decree appears upon 
the face of it, the leave of the Court is not necefTary. And 
this leave is/Uever granted till the party hat aftually paid 
obedience to the Decree, as far as he can do it without prej u- 
dicing the rights he may feek to eftablilh by the Review, 
(unlefs indeed in (omt /pedal caXtSy where the Court will dif- 
penfe with the immediate performance of the Decree, upon 
the parties entering into fafficient furety for its performance 

P4 eventually) 
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But in peviewii^ a Decree, no fttSs can be 
entered into vhichwere before in iffiie^-or 
which were known to the parties at the time 
of the former trial * ; for the fame reafon tliat 
no witnelTes can be examined in a Cauic after 
publication, that is to fsLyy an appreheaiion of 
pei^jury ; and it muft always be either for ct^ 
Tor appearing on the face of the 'Decree, or 
upon fome new matter^ as a Releafe, &c. *< for 
unlefs it were confined to fuch new matter^ it 
might be made ufe of as a method for a vexa- 
tious perfon to be oppreffive to the other fide, 
and for the Caufe never to be at reft **•" 



itfcntuaUj) ; for otlberwife it will be prefamed that the ap. 
plication is made for the fole purpofe of delay^ to prevent 
ivhich, it IS alfo further required, that a certain fum be flak- 
ed with the Regifter of the Court, to anfwer the expeiiice of 
the Bill of Review ; this fum was formerly lol. but wa^ af- 
terwards increafed to zol. and is now rifen to 50K See For* 
Fom. 185. Alfo To/. 42. 1 Ffz. 430. 2 Bro*w. Paf^'CM. 
24. But no Bill of Review will be entertained after the De- 
cree has been pronounced 20 years, fee Jin^b* 645, unlefs, in 
the cafe of Infants, or other perfons under legal difabiUtie«« 

4 BroavyCb* Ca. 44U 



• I Vex. 434. 2 ih. sy6* 

^ Per Taibof, Cbaa. 5 Peer IVmr. 57 r* 



This 



^ This Bill muflr Tecite the^ former BiU^ iad 
the proceedings .which iiave been had upcm it^ 
the former Decree of the Court ; the points ia 
iriiich iuch Decree is conceived to be errone- 
ous ; and the fa&s which have come to light 
Itnce die former hearing ; after which the ufii^ 
al form in which it proceeds^ is ; 

s 

/ 

For all which /aid errors and imper/eSHons in the 

/aid Dtcree, your Orators have brought this their 

/aid Bill of Review, and humbly conceive they 

Jhould be relieved therein.^ In tender cortfidera^ 

tion whereof and for' that there are divers other 

jerrors and imperfeBions in the /aid Decree and 

proceedings, by rtafon tohefeof the fame ought to 

he reviewed and rcvtrfd. To the end therefore 

that thtfaid Decree, and all the proceedings there-^ 

upon, may be reviewed and reverfed (1), ad^ 

ded to^ altered, and amended, and that thefaid 

fi) If the Decree have not been carried Into execution, 
the Bill fimply prays a Reverfal ; btit if the Decree have been 
executed, the Bill may alfapray the farther Decree of the 
Court to put the party, complaining of the former Decree, 
into the fituation in which he would have been if that De« 
crce had not been executed* Fkaii^ Cban^ 81 • 

James 
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James Willis may anftoer the pnmifes, and 
thai your Orators may be relieved in all andjin^ 
gular the premifes, according to equity and good 
confcience, (3^. May itfleafe, &fc. (to grant 
Subpoena as in other cafes). 

A, Stainsby* 

To a Bill of Review the Defendant feldom 
anfwers otherwife than by demurrer; *' for that 
the faid Decree is free from the errors com- 
plained of/' This Demurrer being fet down 
to be argued, the Court proceeds to affirm or 
reverfe the former Decree, and the prevailing 
party becomes entitled to the fum depofited to 
anfwer his cofts *• 

•Sec For. Rom. 187, i8q. 



Oi 
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Or Appeal to the House of Lords. 

I F either of the parties be ftill diflatisfied 
with the decifion of the Court in which the 
Suit has been profecuted^ they have yet a 
further refort^ by Appeal to the Houfe of 
Lords (i)i wh^ch is made by preferring a 

Peti^ 

(!) The Houfe of Peers is the fupreme Court of Legifla- 
turc in the kingdom, but it has no original juriiTdiaion over 
Caufes (except in cafes of impeachment for high mifdc- 
lacanors), but only an appellate authority from the Conrta 
belowj to which it fucceeded ofcourfc upon the diffolution 
of the Aula Regis. " For as the Barons of Parliament were 
conilituent members of that Court, and the reft ofits jurif- 
di{lion was dealt out to other tribunals, over which the great 
officers who accompanied thofe Barons were refpeftively de- 
legated to prefide, it followed that the right of receiving ap- 
peals and fupcrintending all other jurifdidions ftiU remained 
in the refidue of that noble affembly from which every other 
great Court was derived." 3 Blac. Com. 57. 

The Houfe of Lords appear to have firft afferted their 
jurifdidion of hearing appeals from Chancery towards the lat- 
ter end of Charles I. Though there is no written document 
of fuch appeal till 1 8 James I. there arc accufations preferred 
againft Lord Ch. Bacon for corruption and other milbchavi- 



our 
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Petition to that aflcmbly in the follovt^ing 
form : 



Between James Willis by John Willis his 
Father and next friend^ Complainant^ and 
Edward Willis and William Willis^ ^'x^* 
ciUors of the lajl Will and Tejlamerit of 
Thomas Atkins, - Efq. denafei^ Defeh^ 
dants* 



4» " >i V 



To ihe Right Honourable the Lords Spiritual 
and Temporal in Parliament affembled ; 

our in bis office. See For. R$m, if^Q» SLniLordt Jaiu fSai. 
This appellate jurifdidion was long and warmly coQtrovexted 
^by the Commons in the latter part of the reign of Charles 11. 
Com. 5Wn 16755 *' but it being obvloot to the rearon of all 
mankind that where the Courts of Equity became pija^ipal 
tribunals for deciding Caufes of property, a reviiion of their 
Decrees, by way of appeal, became equaHy ncccffary as a 
Writ of Srror feom the judgment of >a Court of Iaw^" 
this difpute is now at reft, 3 Rlac. Com^ 4^4* Sbuvii^ P. p..S i. 

The appeal is heard on a mere paper petition of the pa^y* 
without any Writ from the king, the foundation of which 
is faid to be that this Houfe being the great cotort oithc 
king, out oi which the Chancery was originally ^eri^^ext^ a 
petition will confequently bring the Caufe and Record before 
them« See For^ Rom* 190, 

The 
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The ffumhle Petition and Appeal cf the faid 
Defendants 

SUEWETH^ 

That, C^c. (fetting forth the Defendant's 
cafe) That the /aid Complainant Jzmcs Willis, 
fome time in or about Trinity Term, ^l^S* exhi-^ 

■¥ 

bited his Bill in the High Court of Chancery 

againjl your Petitioners, to he relieved, 0?r. 

. (the prayer of the Bill). To ^hich Bill 

your faid Petitioners appeared and anfwered ; 

and thereby infijled that, i3c. (fuch parts of 

anfwer as the Defen(lant alledged in rebut* 

tal . of the charges of Plaintiff's BillJ. 

^ That the PlainUff having replied to the faid an^ 

fiver, and your Petitioners having rejoined, 

the faid Caufe w^ at iffue, and divers Witnef-^ 

Jks being examined on both Jides, the fame came 

on to be heard before the Lord Chancellor of 

Grieat Britain, the day of 1785,11/ Am, 

^ although your Petitioners by their faid Anfwer, 

« 4nd olfo divers Witnejffes by their depojitions, did 

ixprefsly 
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expre/sfy ftoear, &c. (the fafts fwom in tjie 
Anfwer, and by the .Witneffes, and on the 
grounds of which the appeal is made) his 
Lord/hip was pleafed to decree, That, 6?c. (the 
Decree and fubfequent proceedings, if any, 
before the Mafter}. That your Petitioners 
- are advifed that tbefaid Decree and fohfequent 
orders are erroneous, and humhly appeal thert^ 
from to your Lordjhips^ 

Tout Petitioners, tbetefoire, bun^Iy pray 

your Lordflfips to grant to your Petitioners 

your Lfirdjbips Order of Summons to the 

faid Complainant, to put in bis Anfwer to 

ibis your Petitioner's Appeal, atfuch time 

as your Lordjhips Jhall prefix, in order that 

your Lotdjhips may bear tbefaid Caujh ; 

and that your hordjloips will pleafe to 

reverfe the faid Decree and fuhfequent 

orders in tbefaid Caufe, or grant to your 

Petitioners fucb relief in the premifes, as 

to your Lord/hips, in your great wifdom 

- . Jball 



A soiT IN cQUiT.y. 2.23. 

. Jballfemmeet: and ymr Petitioner Jbdt- 
ever pray, f3u . 

Edward Willis, 1 ^^^^n^^,,^ 
William Willis,) 

« 

A.STA1N9BT, .^^^^^^^j^ 

G. Maddocks,) 

This Petition is lodged with the clerk of 
the Houfe. (with whom the Appellant depo^- 
fits aol. and within eight days enters into a 
recognizance of .ool. to fatisfy cofts to the 
other party, in cafe the Decree be afhtmed';) 
«,d being read in the tWufe, the Refpondent 
is ordered to have a copy of the Appeal, and a 

nl IB orfet that the Houfe may not be trooMea with 
ftillus appeal., preferred for the purpofe of -xat'- -* 
S" is required that the Appellant's Petmon be figned by 

t r^^fel of charaaer. as a teftimonial of the propnety of 
twocounleio ^ ^^ ^^.^^ 

'"" TwC ia veten of counfel ia the fame Caufe ia 
*K ctTrutL^ ^ attend a. couuW at the bar of the 
*^o«fe, when the' f«d Appeal fluU comeon to be heard.'' 

time 



\ 
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time is given him^ within which he i» required 
to put in his anfwer ( t). 



The Form of Respondent's Answer. 

The Anfwer g/* James Willis to the petition and 
Appeal of Edward Willis and William 
Willis. 

This Refpondent^ not confeffing or acknowledging 
all or any of the matters or things to be true, 

. ^s in and by the faid Petition and Appeal 
are mentioned and fet forth • .• for anfwer 
thereunto faithy thai he believes it to be 

/ true that fuch Decree as is complained of 
was made by the Court of Chancery, as in 
fhe faid Petition and Appeal are mentioned 
and fet forth ; but as to the dates, fubjlanccy 



(1) And ** y^fhtn an order is made for the Refpondent to 
tnfwer, by a time Umitedy and no anfiver is pot in by that 
tiBiCi upon pfoof iMde of dae ferrice of fach orderj a pc« 
lemptory day (ball be appointed for putting in- the anfwer^ 
without any further notice tftbe given to the Rerpondeots." 
Ofd* 1 9th Xan* 1719. 

* Seeaff/o p* iiji D*(t}« 

and 



I '^mi font^Hfs thereof i^ tbh fyjponient bunthfy 

craves leave to refer ther&Mi,9i fvbfin ibe f^nw 

Jball be produced: and this Refpondent humbly 

conceives, and is advi/ed, that the /aid Decree 

is agreeable to equity and jujlict ; and, thertt^ 

, fore, kmbly hopes ihat ihefan^e mil beqfirmeck 

. and that the faid Pttition and Appeal xuHl It 

difmiffed this mofl Honourable Court with cofis. 

A. MilNNING. 



The Rcfpondent^s anfwer having come in, a 
cjay is appointed, of which notice i^ given to 
the other party, for hearing the merits of the 
Appeal. The cafe of the Appellant being 
ftated, the Refpondent's Defence made, and 

the evidence entered into on both fides 

. .. , < I » 

(i), in the order it was gone through at the 

hearing 

« 

(i) In Re*heariiigi asd Reviews, new inatter, wc hare 
icM, tttty be uddei ; but in an Appedl* to the Houfe ti 
Lords BO neiitr eddence is onanyaccoont adiAuted^^' This 
Cooit being a'iiSdn^ yOtiUUkiM, wMcb difers very confi. 
derably from thofe inftances wherein the iame jurirdi^ioo 

Q^ xevifes 
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hearing in Court (i), their Lordfliips "order 
and ADjuDGi the faid Appeal to be difmifled, 
and the Decree therein complained of to be 
affirmed" — *' the faid Decree to be rcverfed, 
and the Bill of the faid Refpondent to be dif- 
iniffed ;** or pronounce fuch other decretal 
order, affirming, reverfing, or varying, the 
Decree of the Court below, as to their wifdom 

feems 



revifet and corre<5ls its own afts." And it is a pra^ice an- 
known to our Law (though conftantly followed in the Spiri- 
tual Courts) when a fuperlor Court is reviewing the fen- 
tance of an inferior, to examine the juftice of the former De« 
cree by evidence that was never produced below. 3 Blacj 
C0m» 55* 

(1) The form of proceeding at the hearing of an Appeal 
is prcfcribcd by the Houfe to be that *' one of the coonfcl 
for the Appellants (hall open the Caufe, then the evidence 
on their fide (hall be read ; which done, the other counfcl 
for the Appellants may make obfervations on the evidence; 
then one of the counfel for the Refpondents Hiall be heard, 
and the evidence on their fide read, after which the other 
counfel for the Refpondents (hall be heard, and one counfel 
only for the Appellants reply." Ord. 2 Mar, lyz'j* And 
printed copies of the refpedlive cafes of the Appellant and 
Refpondent are nfually delivered to the Lords, previous to 
the day appointed for the Hearing. And, by Ord. 19 ^/. 
1 698, they arc to be figncd by the counfel retained in the 

CaufCf 
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fcems equifabk.-^And this order being abfo-. 
lute and irrevocable^ puts a final period to our 
Suit in Equity. 



Caufe, of which only two are allowed on eadi fide ia the 
Houfe of Lords ; though an/ number may be engaged in 
the Courts below. 
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ADDRESS TO THE PROFESSION. 

THE Author of the preceding Volume, having 
nearly completed A Syftematlcal Arrangement of 
Cases, Rules, and Orderi^, relative to the Juris- 
diction and Practice of the Ec^yiTY Sides of the 
Courts of Chancery and Exchequer, which he 
purpofes offering to the Public at the Commeoceiiient 
of next Michaelmas Term, he embraces this op- 
portunity of foliciting the Communication of fuch 
MSS. Notes, as the Profeffion may be obligingly 
inclined to favour him with, for the purpofe of ren- 
dering the Colledlion as complete as poiBble. They 
will be received as peculiar obligations, and folely 
appropriated to the ufe for which they were commu- 
nicated. 
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By W. Clarke and Son, Portugal Street, 
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t. An Historical Treatise of an Action or Suit 
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3. Costs and Present Practice of the Court of 
Chancery ; with Dire6lions and Remarks for the Guidance 
of the Solicitor in condudling of a Caufe, from the commence- 
ment to its clofe ; and alfo in the conducing other Proceed- 
ings in Matters under the Jurifdiflion of the. Court, or of the 
Lord Chancellor. In a Manner entirely new* Comprehend- 
ing the Proceedings before the Mailer, in all the Inquiries 
ufually directed to him, particularly in the Appointment of a 
Receiver, Sales of Efiates, Appointment of Guardians for In- 
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containing a variety of Modern Precedents, in necedary ufe 
during the progrefs of a Caufe. By Samuel Turner, So- 
licitor. The Second Edition, with confiderable Additi- 
ons, Notes, and References, &c. Including the Cofts and 
Pra6tice in Proceedings under a Commiflion of Lunacy. 
^artOf price los. 6d. in hoards* 

%* This Work contains rnany Parts of the Chancery PraSictf 
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